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BEFORE THE

POSTAL REGULATORY COMMISSION 
WASHINGTON, D.C. 20268-0001 

Market-Dominant Price Change ) Docket No. R2021-2 

COMMENTS OF THE ASSOCIATION FOR POSTAL COMMERCE 
(June 28, 2021) 

Pursuant to Order No. 5905, the Association for Postal Commerce (“PostCom”) submits 

these comments on the Postal Service’s Notice of Market-Dominant Price Change, filed May 28, 

2021 (“Notice of Price Change”).  PostCom recommends that the Commission, at a minimum, 

delay the implementation date for any above-CPI increases until the Court of Appeals has ruled 

on the pending petitions for review of Order No. 5763 to avoid providing the Postal Service with 

a windfall in the event the Commission’s rules are vacated by the court.  A delay of all the rate 

increases, CPI-based or not, would also comport with 39 C.F.R. § 3030.102 and the Schedule for 

Regular and Predictable Rate Adjustments.      

I. THE PRICE CHANGES ARE ILLEGAL 

Pursuant to the Postal Accountability and Enhancement Act, the system of ratemaking 

established by the Commission must limit postal price increases “to the change in the Consumer 

Price Index for All Urban Consumers unadjusted for seasonal variation over the most recent 

available 12-month period preceding the date the Postal Service files notice of its intention to 

increase rates.”1  According to the Notice of Price Change, this change in CPI over the prior 12 

months is 1.244%.2  The Postal Service also maintains between 0.002% and 0.012% of pricing 

1 39 U.S.C. § 3622(d)(1)(A). 
2 Notice of Price Change at 3. 
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authority, depending on class, banked from prior years in which it did not use the full amount of 

its CPI-based authority.3

The price increases proposed by the Postal Service far exceed these levels.  The Postal 

Service has proposed to increase prices for First-Class Mail by 6.814%, Marketing Mail by 

6.815%, Periodicals by 8.806%, Package Services by 8.806%, and Special Services by 6.808%.4

It has done so because the Commission has authorized it to charge above-CPI rates, providing 

the Postal Service with 4.500% of “Density” authority, 1.062% of “Retirement” authority, and 

2.0% of above-CPI authority for “Non-compensatory” mail classes.5

As PostCom and others painstakingly explained in Docket No. RM2017-3, the 

Commission lacks the legal authority to provide the Postal Service with these additional rate 

authorities.  Section 3622(d)(1) is not limited by its terms to an “initial” system of ratemaking, 

and § 3622(d)(3) does not grant the Commission the authority to ignore §3622(d)(1)’s directive 

that the regulatory system “shall” include a CPI-limited price cap.  The statute itself does not 

establish a “system of ratemaking”; it directs the Commission to do so and states that the system 

established by the Commission “shall” include a CPI-limited price cap.  By authorizing above-

CPI price increases, the Commission has acted outside of its statutory authority. 

PostCom recognizes the Commission takes a contrary view of the statute for the 

unconvincing reasons expressed in Order No. 5763.  This dispute regarding the meaning of the 

statute is currently pending before the Court of Appeals for the District of Columbia Circuit and 

will be argued on September 13, 2021.  While this dispute will not be resolved before the 

planned price implementation date of August 29, 2021, the court could issue an order before the 

3 Id. 
4 Notice of Price Change at 5. 
5 Id. at 4. 



3 

January 2022 date currently listed on Schedule for Regular and Predictable Price Changes posted 

on the Commission’s website.6  Consistent with 39 C.F.R. § 3030.102, discussed in Section III 

below, the Commission should delay the implementation of these price increases until January 

2022 to allow the court to resolve this question of the Commission’s authority. 

Delaying the price increases will protect mailers from the potential harm of paying illegal 

rates, payments they will not be able to recover if the Commission’s rules are ultimately vacated 

as ultra vires.  The Postal Service, by contrast, will not be seriously harmed by a four-to-five 

month delay in implementing these rates.  According to the Postal Service’s preliminary 

financial information filed on May 24, 2021, operating revenue Year-to-Date has exceeded plan 

by 7.4% and has improved 9.1% over the same period last year.7  The current period numbers are 

even better, showing a 15.1% improvement over plan and 12.5% improvement over SPLY.8

Market-dominant mail volume is rebounding as the COVID-19 pandemic wanes, and 

competitive product volume remains robust.9  The Postal Service reported a cash balance of 

$18.8 billion as of March 31, 2021, with an additional $6.627 billion in restricted cash,10 more 

than enough to tide it over until this dispute is resolved.   

Because mailers will suffer irreparable harm if the increases are implemented, but the 

Postal Service will not suffer financial distress from a delay (and will be able to increase rates 

even further later on, given expected growth in CPI), the Commission should delay 

6 See United States Postal Service Filing of Updated Schedule for Regular and Predictable Price Changes 
(October 18, 2011), available at https://www.prc.gov/docs/76/76804/Not.Schedule.Regular.Rate.Adj_.pdf.  
7 USPS Preliminary Financial Information, Unaudited, April 2021 (May 24, 2021), available at 
https://www.prc.gov/docs/117/117926/2021.5.21%20Apr%202021%20Fin.%20Report.pdf.  
8 Id. 
9 Id. (showing current period market-dominant volume at 19.9% above plan and 24.9% above SPLY; current 
period competitive product volumes are done 1.5% over SPLY but still 13.7% above plan).  Competitive products 
revenue is 4.3% above SPLY.  Id. at 2. 
10 United States Postal Service From 10-Q at 4, available at https://about.usps.com/what/financials/financial-
conditions-results-reports/fy2021-q2.pdf.  
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implementation of these rates until January 2022, or when the court issues a decision, whichever 

is later.  As an alternative, the Commission could allow the Postal Service to raise rates by the 

available amount of CPI (1.24%) but forestall any above-CPI increases until this later date.  Even 

if the Commission’s rules are ultimately upheld, the Postal Service certainly does not need more 

than a CPI-based increase at this time given its financial performance since its last rate increase. 

II. THE PRICE CHANGES ARE CONTRARY TO THE STATUTORY 
OBJECTIVES 

The price changes should be rejected as incompatible with the statutory objectives of 

PAEA.  Section 3622(b) identifies the nine objectives of postal regulation,11  and “the 

Commission must apply [these] objectives . . . to individual rate adjustments.”12  Applying these 

objectives to the proposed price changes shows them to be clearly improper.  The changes are 

extraordinarily large, drastic, uneven, and extensive.  In short, they directly undermine the 

statutory objectives of PAEA.  And no system properly designed to achieve these goals could 

endorse this result.   

Section 3622(b)(1) states that rate adjustments should “maximize incentives to reduce 

costs and increase efficiency.”13  This expansive and deferential rate increase blunts the Postal 

Service’s incentive to reduce costs and increase efficiency.  USPS is proposing to exploit 

virtually every potential avenue to raise its rates.  The higher it is permitted to raise rates, the less 

11 39 U.S.C. § 3622(b).  These objectives are: “(1) To maximize incentives to reduce costs and increase 
efficiency. (2) To create predictability and stability in rates. (3) To maintain high quality service standards established 
under section 3691. (4) To allow the Postal Service pricing flexibility. (5) To assure adequate revenues, including 
retained earnings, to maintain financial stability. (6) To reduce the administrative burden and increase the transparency 
of the ratemaking process. (7) To enhance mail security and deter terrorism. (8) To establish and maintain a just and 
reasonable schedule for rates and classifications, however the objective under this paragraph shall not be construed to 
prohibit the Postal Service from making changes of unequal magnitude within, between, or among classes of mail. (9) 
To allocate the total institutional costs of the Postal Service appropriately between market-dominant and competitive 
products.” 
12 Carlson v. PRC, 938 F.3d 337, 344 (D.C. Cir. 2019).   
13 39 U.S.C. § 3622(b)(1).   
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incentive it has to reduce costs and operate more efficiently to achieve break-even status.  

Indeed, the duty of a regulator is to act as a surrogate for competition and ensure the regulated 

entity is acting efficiently, because “in a competitive market only an efficient company could 

make a reasonable profit.”14  The Commission, however, has been disinclined to evaluate 

whether the Postal Service is actually operating efficiently, instead taking at face value Postal 

Service claims that it needs to make substantial—but unspecified—capital investments to operate 

efficiently, and it needs more rate authority to do so.  Because the Commission has “refused to 

perform its statutory duty” of thoroughly investigating the efficiency of Postal Service 

operations, the Postal Service has “no incentive to discover and utilize cost-saving devices.”15

The D.C. Circuit has recognized that regulated entities have “a powerful incentive to 

reduce costs” under price-cap regulation.16 But the prospect of upward adjustments to the cap 

“may dampen firms’ cost-cutting zeal.”17  The proposed massive rate increases in this docket 

will have exactly that effect.  If the Postal Service can count on the Commission to grant such 

rate increases with little inquiry into whether it is pursuing efficiency initiatives, it has no 

incentive to operate efficiently. 

Relatedly, nothing in the record shows that increases this great, this widespread, or this 

varied are warranted.  There is nothing in the record to indicate that the instant change is 

specifically needed to maintain high quality service standards (indeed, the Postal Service is 

simultaneously proposing to reduce service standards, which represents a de facto rate increase), 

assure adequate revenues, reduce administrative burden, increase transparency, enhance security, 

14 Democratic Cent. Comm. of D.C. v. WMATA, 485 F.2d 886, 906 (D.C. Cir. 1973). 
15 Id. 
16 Nat'l Rural Telecom Ass'n v. FCC, 988 F.2d 174, 178 (D.C. Cir. 1993) (discussing the Federal 
Communications Commission). 
17 Id. 
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or deter terrorism.  Nor could there be since, as described above, Postal Service revenues have 

been trending upwards and are certainly adequate to provide continued reliable service without 

steep, comprehensive increases. 

Objective 2 states that rate adjustments should “create predictability and stability in 

rates.”  This rate change would undermine that goal.  Far from being stable and predictable, the 

proposed rate increases are drastic and uneven.  Even prior to PAEA, postal rate increases tended 

to track inflation over time.  PAEA improved the ratemaking system by smoothing out these 

increases, allowing them to track inflation annually rather than through large increases 

interspersed over several years.  By far exceeding inflation, the current increases upset the 

stability of rates ensured by the CPI-based price cap and traditionally observed even without the 

cap.  Notably, the Commission rejected a proposal in Docket No. RM2017-3 that would have led 

to increases 5.7% above inflation as “well outside the industry’s experience under the PAEA 

system of ratemaking” and likely to undermine interests in the stability of rates.18  The 

Commission should be just as concerned about the instant rates. 

Furthermore, the current increases not only far exceed inflation at the class level, but they 

are wildly divergent within classes.  The Commission’s provision of additional rate authority has 

increased the Postal Service’s ability to radically increase rates on certain products in a class—

likely those over which it exerts the most market power—while still implementing above-CPI 

increases on other products.  For instance, the price of Firs-Class Mail flats is increasing 

10.318%, nearly double the 5.001% increase for single-piece letters/postcards.  But both changes 

greatly exceed the 1.24% change in CPI.  The CPI-limitation protected mailers as a whole while 

providing some flexibility to the Postal Service to make unequal changes within the class. The 

18 Order No. 4258 at 45 (discussing a 7.75% increase). 
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new rules drop the protections while increasing flexibility.  As a result, some mailers will see 

unprecedented rate increases.  For instance, the charges for detached marketing and address 

labels are increasing by a staggering 16.7 and 18.2 percent, respectively.    These within-class 

differences have always been unpredictable, and the provision of more overall authority to the 

Postal Service has only exacerbated this problem. 

This disparity within classes could lead to unjust and unreasonable rates, in violation of 

Objective 8.   The Postal Service is proposing significant increases to rates that are already high 

relative to their costs.  For instance, the rate for Marketing Mail Letters would increase by 

6.581%, despite the fact that this service is already covering its costs by 171.01%.19  Further, 

even though Every Door Direct Mail is recovering its costs by 257.12%,20 the Postal Service is 

still seeking to raise those rates by an 5.208%.  And finally, the rates for Presort 

Letters/Postcards are set to increase by 7.44% despite the fact that those costs are already being 

recovered by a staggering 280.20%.21  This pronounced lopsidedness indicates the Postal Service 

is exploiting its monopoly status and capturing the public’s value, rather than recovering proper 

costs of providing its service.  The Commission’s “underlying concern” in assessing whether a 

rate is just and reasonable is determining whether it is “low enough so that exploitation by the 

regulated business is prevented.”22  There is good reason to believe these rates exceed that level.  

Therefore, the proposed rate changes are contrary to PAEA’s statutory objectives. 

19 FY 2020 Public Cost and Revenue Analysis Report at 1. 
20 Id.
21 Id.
22 Order No. 5285 at 47 n.77 (internal brackets and quotations omitted) (quoting Farmers Union Cent. Exch., 
Inc. v. FERC, 734 F.2d 1486, 1502 (D.C. Cir. 1984)).  See also United Airlines, Inc. v. FERC, 827 F.3d 122, 128 
(D.C. Cir. 2016) (“Just and reasonable rates are rates yielding sufficient revenue to cover all proper costs.”) (internal 
quotations omitted). 
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III. THE POSTAL SERVICE HAS NOT COMPLIED WITH 39 C.F.R. § 3030.102 

Under the Commission’s prior rules, the Postal Service was required to maintain a 

Schedule for Regular and Predictable Rate Adjustments with the Commission.23  The rules 

further provided that “[w]henever the Postal Service deems it appropriate to change the Schedule 

. . . it shall file a revised schedule and explanation with the Commission.”24

The Commission’s new rules require the Postal Service to provide even more detail about 

its rate schedule, likely because mailers need more certainty about when price changes that can 

far exceed inflation will be implemented.  Section 3030.102(a)(1) requires the Postal Service to 

“[s]chedule rate adjustments at specific regular intervals of time”; section 3030.102(a)(2) 

requires the Postal Service to “[p]rovide estimated filing and implementation dates (month and 

year) for future rate adjustments for each class of mail expected over a minimum of the next 3 

years.”  The Postal Service is to file this schedule annually when it files its Annual Compliance 

Report, and the Commission must post the schedule on its website.25 If the Postal Service finds it 

appropriate to change the Schedule, it must file a revised schedule.26  While the Postal Service 

can vary the magnitude of adjustments from those estimated in the Schedule, the rules do not 

provide for varying the timing of adjustments absent the filing of a revised Schedule.27

The latest edition of the Schedule, maintained on the Commission’s website, was filed on 

October 18, 2011 and states that the Postal Service will implement price changes in January of 

each subsequent year.  The rates proposed by the Postal Service in this docket are scheduled to 

23 See Former 39 C.F.R. § 3010.9. 
24 Id. at § 3010.9(e). 
25 39 C.F.R. § 3030.102(b). 
26 Id. at § 3030.102(c). 
27 See id. at § 3030.102(d). 
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be implemented in August of this year.  The present filing, quite clearly, deviates from the 

Schedule.   

Moreover, the Postal Service refuses to state whether this untimely filing means that the 

posted Schedule is now inoperative or will be adhered to in the future.  Rather, it states that 

“[t]he Governors have not yet determined whether this timeline shift will apply to future years”28

and claims that, as a result, it need not comply with Rule 3030.102(c) and update the Schedule.29

In doing so, the Postal Service is in effect claiming the authority to enact de facto changes in the 

Schedule whenever it so desires so long as it never makes a formal decision as to whether future 

changes will comply with the schedule. 

Rule 3010.102 contemplates a different process.  It is not a defense that the Governors 

have not yet determined whether the Schedule will apply in future years.  The rule requires the 

Governors to set a schedule of rate changes for the next 3 years.  The Governors have simply 

decided not to do that yet.  But they have plainly decided to change the Schedule for this year 

because they are enacting a price increase in August, not January.  Yet the Schedule posted on 

the Commission website still indicates the next price increase will be in January 2022. 

It is bad enough that the Postal Service imposed this price increase on a different 

schedule than posted without notice (other than that produced, perhaps inadvertently, in its 

Request for Waiver in Docket No. RM2021-5).  It is worse that the Postal Service refuses to state 

whether it will adhere to the Schedule or not for future increases.  Mailers lamented that the 

Commission’s new rules would reduce the predictability and stability of rates and take the 

Commission’s rules farther from Objective 2.  The Commission responded by requiring the 

Postal Service to plan its rate increases on a 3-year schedule.  The Postal Service was eager to 

28 Notice of Price Change at 1. 
29 Id. at 1, n.1. 
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take advantage of the new rate authority the Commission granted it; it appears less eager to 

adjust to the new schedule requirements.  To preserve the integrity of its new ratemaking system 

and provide mailers the protection against unpredictable rate increases they were promised, the 

Commission should reject the proposed August implementation date and require the Postal 

Service to adhere to its scheduled January 2022 implementation date.   

Respectfully submitted, 

/s/ Matthew D. Field 
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