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United Parcel Service, Inc. (“UPS”) respectfully moves for the Commission to 

commence remand proceedings consistent with the decision by the United States Court 

of Appeals for the D.C. Circuit in United Parcel Serv., Inc. v. Postal Regulatory Comm'n, 

955 F.3d 1038 (D.C. Cir. 2020). 

This docket concerns the institutional cost contribution for competitive products.  

In Order No. 4963, Dkt. No. 2017-1, the Commission approved a formula that it had 

developed to determine the “appropriate share” of Postal Service institutional costs that 

must be covered by competitive revenues, pursuant to 39 U.S.C. § 3633(a)(3).1  Section 

3633(b) also requires the Commission to “consider” “the degree to which any costs are 

uniquely or disproportionately associated with any competitive products.”  The formula 

approved by the Commission did not take account of any such costs, however, based 

                                            
1   Order Adopting Final Rules Relating to The Institutional Cost Contribution 

Requirement for Competitive Products, Dkt. No. RM2017-1 (Jan. 3, 2019) (“Order No. 4963”), at 
188. 
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on the Commission’s view that “there are no costs uniquely or disproportionately 

associated with competitive products that are not already attributed to those products 

under the Commission's current cost attribution methodology.”  Order No. 4963 at 28.   

UPS sought judicial review of Order No. 4963 in the United States Court of 

Appeals for the D.C. Circuit.  On April 14, 2020, the Court of Appeals granted UPS’s 

petition for review, and remanded the matter to the Commission for further proceedings.  

See United Parcel Serv., Inc. v. Postal Regulatory Comm'n, 955 F.3d 1038, 1057 (D.C. 

Cir. 2020). 

The Court of Appeals ruled that the Commission’s approach in Order No. 4963 

was “arbitrary and capricious” because of “two significant problems”: 

First, the Commission has not adequately explained how the 
statutory phrases ‘direct and indirect postal costs attributable 
to [a particular competitive] product through reliably identified 
causal relationships,’ 39 U.S.C. § 3631(b), and ‘costs . . . 
uniquely or disproportionately associated with any competitive 
products,’ § 3633(b), can effectively coincide.  Second, in 
focusing narrowly on costs attributed to competitive products 
under § 3633(a)(2), the Commission failed to discharge its 
responsibility under § 3633(b) to ‘consider . . . the degree to 
which any costs are uniquely or disproportionately associated 
with any competitive products.’  Id. § 3633(b).   

Id. at 1049. 

 The Court of Appeals also specified the issues the Commission must consider in 

addressing these problems.  “On remand, the Commission must consider all costs 

uniquely or disproportionately associated with competitive products in setting the 

appropriate share, even if it has already accounted for those costs under § 3633(a)(1) 

and (a)(2).”  Id. at 1051.  And the Court held that “the Commission should fully address 

the issue left open in the court’s 2018 decision in UPS v. PRC,” i.e., “because the costs 

attributed test under § 3633(a)(2) is conservative, there may be institutional costs that 
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are ‘uniquely or disproportionately associated with competitive products,’ even though 

they cannot be said to stand in ‘reliably identified causal relationships’ with them.”  Id.  

The Court concluded: 

[T]he judgment of the court is that, on remand, the 
Commission must consider all the costs referenced under 
§ 3633(b), as the Accountability Act clearly commands.  And 
any decision that the Commission reaches regarding the 
meaning and application of § 3633(b) in connection with the 
‘appropriate share’ determination under § 3633(a)(3) must be 
consistent with the terms of the statute, must be 
comprehensible, and must otherwise satisfy the requirements 
of reasoned decision-making.    

Id. at 1051-52.  Accordingly, the Commission is obliged to initiate proceedings to 

resolve these issues on remand from the Court of Appeals. 

The Commission has, in the past, typically initiated remand proceedings on its 

own initiative.  See, e.g., Order No. 864, Dkt. No. R2010-4R (Sept. 20, 2011) at 10 (“On 

July 11, 2011, the Court issued its mandate remanding the case to the Commission.  

That same day, the Commission issued a notice and order to promptly initiate this 

proceeding”); Order No. 2586, Dkt. No R2013-10R (Jul. 15, 2015) at 1 (“This order 

establishes procedures on remand and solicits comments . . .”).  The Commission has 

not done so with respect to the Appropriate Share docket, however, nor has the 

Commission offered an explanation for the delay.   

It has now been a year since the Court of Appeals’s decision, and almost four-

and-a-half years since the Commission opened Docket No. RM2017-1 to initiate the 5-

year appropriate share review process, as mandated by 39 U.S.C. § 3633(b).  See 

Order No 3624, Dkt. No RM2017-1 (November 22, 2016); 39 U.S.C. § 3633(b) (“Five 

years after the date of enactment of this section, and every 5 years thereafter, the 

Postal Regulatory Commission shall conduct a review to determine whether the 
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institutional costs contribution requirement under subsection (a)(3) should be retained in 

its current form, modified, or eliminated.”).  It is nearly time for the next appropriate 

share review, due in 2022, and there is still no resolution to this issue.  Thus, to meet its 

statutory obligation for a review of institutional costs contribution every 5 years, the 

Commission must initiate remand proceedings now, and then must act promptly to issue 

a new order determining the appropriate share in accordance with Section 3633(b) and 

the Court of Appeals’s ruling.  

During the long pendency of this docket, the necessity of a reasonable 

appropriate share framework has become even clearer.  The Postal Service has yet to 

account properly for the full amount of institutional costs associated with its package 

delivery business, as reflected by the fact that, when the Postal Service delivers more 

packages, it experiences greater losses.  For example, the Postal Service recently 

reported that it grew its revenue by $2 billion in the past fiscal year “driven by the surge 

in e-commerce resulting from the COVID-19 pandemic,” but it incurred increased costs 

of $2.3 billion because of, among other things, the “higher . . . labor and transportation 

expenses” caused by package delivery.2   

                                            
2   United States Postal Service Form 10-K for the Fiscal Year 2020 at 21-22 (revenue 

increased by “approximately $2.0 billion” while “operating expenses increased approximately 
$2.3 billion” including a “[c]ompensation and benefits expense increase of approximately $1.2 
billion . . . due primarily to additional overtime hours needed for the higher Shipping and 
Packages volumes . . . ” a “[t]ransportation expense increase of $630 million . . . largely driven 
by the surge in Shipping and Packages volumes”); available at 
https://about.usps.com/what/financials/10k-reports/fy2020.pdf.  While some of the fluctuations in 
costs are out of the Postal Service’s control, these largely cancel out.  As the 10-K also 
indicates on p. 23, controllable losses increased by more than $300M from FY19 to FY20.  See 
also Eric Katz, Postmaster General Previews New Reforms as USPS Announces $9B Loss for 
2020 (Nov. 13, 2020) (The Postal Service grew its revenue by $2 billion in the past fiscal year 
“due to large growth in package business,” while incurring increased costs by $2.3 billion 
because “packages are more expensive to deliver than regular mail.”), available at 
https://www.govexec.com/management/2020 
/11/postmaster-general-previews-new-reforms-usps-announces-9b-loss-2020/170035/; see also 
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In addition, on May 29, 2020, UPS filed a petition in RM2020-9 (“Proposal One”), 

requesting that the Commission initiate rulemaking proceedings to change how the 

Postal Service accounts for peak-season costs.  Every December, the Postal Service 

incurs significant temporary increases in costs as it strives to meet the seasonal spike in 

demand for package delivery services.  Given that these peak-season costs are 

“uniquely or disproportionately associated with competitive products,” they must be 

considered in deciding the “appropriate share” of institutional costs that competitive 

products must cover under 39 U.S.C. § 3633(a)(3).  See United Parcel Serv., Inc. v. 

Postal Regulatory Comm’n, 955 F.3d 1038, 1051 (D.C. Cir. 2020).  In response to 

UPS’s petition, the Commission held a technical conference on September 29, 2020 to 

consider analytical issues related to peak-season costs.  Subsequently, the 

Commission issued Order No. 5738 to invite comments on Proposal One, and various 

parties filed comments on December 15, 2020.  UPS filed reply comments on January 

8, 2021.  The Commission has yet to issue a final decision on Proposal One.  

These facts strongly indicate that the Postal Service is not accounting for all of 

the costs truly associated with its package business and that institutional costs 

associated with that business are being overlooked.  This should not be allowed to 

occur under the Postal Accountability and Enhancement Act, and it calls for prompt 

action.  UPS is thus obliged to move for the Commission to expeditiously implement 

                                            
United States Postal Service Form 10-Q for the Quarterly Period Ended December 31, 2020 at 
20 (noting that “operating expenses for the three months ended December 31, 2020 increased 
approximately $1.1 billion, or 5.3%, compared to the same period last year,” including a 
“[t]ransportation expense increase of $204 million, or 8.5%, compared to the same period last 
year, primarily due to the impact of higher volumes on air and highway transportation”). 
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remand proceedings consistent with the Court of Appeals’ ruling, and to set a schedule 

for interested persons to offer comment.   

UPS respectfully requests that the Commission promptly open a new docket 

focused on identifying and investigating the costs “uniquely or disproportionately 

associated with any competitive products” under § 3633(b) in light of the Court’s ruling, 

and allow for all interested parties to provide comments.  Such proceedings should also 

consider how such costs should be accounted for in the calculation of the “appropriate 

share,” so that the Postal Service’s package business is held fully responsible for all of 

the costs, including institutional costs, associated with that business.   

 

Respectfully submitted, UNITED PARCEL SERVICE, INC., 
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