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I. INTRODUCTION 

In accordance with 39 U.S.C. §§ 3652(f)(2), 504(g)(3), and 39 C.F.R. 

§ 3011.103(c), the Commission has determined the appropriate degree of confidentiality 

to accord to Library Reference PRC-LR-ACR2019-NP3.  Library Reference PRC-LR-

ACR2019-NP3 contains Inbound Letter Post data, which were filed by the Postal 

Service under seal, and the Commission’s analysis of that data.1  For the reasons 

discussed below, the Commission determines that it is not appropriate to accord 

non-public treatment to the data and analysis appearing in Library Reference PRC-LR-

ACR2019-NP3 and that these materials should be unsealed. 

                                            

1 See Library Reference USPS-FY19-NP9A – FY 2019 Inbound Letter Post Data by Universal 
Postal Union Country Group and Shape, December 27, 2019, (revised January 10, 2020), Excel file “IB 
LP Shape by UPU Group FY19.xlsx,” tab “Summary;” see also Library Reference PRC-LR-ACR2019-NP3 
– FY 2019 Inbound Letter Post Data by Country Group and Shape (Non-public), March 25, 2020. 
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II. BACKGROUND 

A. Order No. 5460 

The Commission issued its preliminary determination on the appropriateness of 

non-public treatment for Library Reference PRC-LR-ACR2019-NP3 in Order No. 5460.2  

In that order, the Commission explained that consistent concerns over the poor financial 

performance of the Inbound Letter Post product led the Commission to codify additional 

reporting requirements for the product.  Pursuant to those requirements, the Postal 

Service must provide Inbound Letter Post revenue, volume, attributable cost, and 

contribution data by Universal Postal Union (UPU) country group3 and shape.4  

39 C.F.R. § 3050.21(l).  These data must be provided for the fiscal year subject to 

review and each of the preceding four fiscal years to enable trend analysis.  Id.  The 

reported data related to the Inbound Letter Post product, and the Commission’s analysis 

of that data comprise Library Reference PRC-LR-ACR2019-NP3. 

To determine whether Library Reference PRC-LR-ACR2019-NP3 should be 

unsealed, the Commission first reviewed and summarized the Postal Service’s 

application for non-public treatment.  Order No. 5460 at 5-6.  The Postal Service’s 

application claimed fifteen potential commercial harms from disclosing the library 

references filed in the docket, providing hypothetical examples.5  Generally, the Postal 

Service asserted that either:  (1) a competitor could formulate an analysis of the sealed 

                                            

2 See Notice of a Preliminary Determination to Unseal Library Reference PRC-LR-ACR2019-
NP3, March 25, 2020 (Order No. 5460). 

3 For purposes of UPU letter post remuneration, the UPU classifies its members into four country 
groups, which are based on a postal development indicator developed by the UPU. See Decisions of the 
UPU Istanbul Congress, Resolution C 7/2016, Classification of countries and territories for terminal dues 
and Quality of Service Fund (QSF) purposes for the 2018-2021 period, 2017, available at: 
http://www.upu.int/uploads/tx_sbdownloader/actsActsOfThe26ThCongressIstanbul2016En.pdf. 

4 Order No. 4836 at 13, 29; see 39 C.F.R. § 3050.21(l).  The Postal Service reports Inbound 
Letter Post data as format P/G items (letters and flats) and format E items (bulky letters and small 
packets).  Both format P/G items and format E items weigh up to 4.4 pounds. 

5 United States Postal Service Fiscal Year 2019 Annual Compliance Report, December 27, 2019, 
(FY 2019 ACR), Attachment Two at 18-33 (Application). 
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information that would inform the competitor’s decision-making; or (2) that business 

partners or suppliers could formulate an analysis of the sealed information that would 

inform their decision-making when negotiating rates, either of which would be to the 

detriment of the Postal Service or its business partners.  See Application at 19-21, 

23-25, 30-33. 

The Postal Service asserted two statutory bases for its application for non-public 

treatment.  First, that 39 U.S.C. § 410(c)(2) provides that the Postal Service shall not be 

required to disclose “information of a commercial nature, including trade secrets, 

whether or not obtained from a person outside the Postal Service, which under good 

business practice would not be publicly disclosed.”6  Second, that the Freedom of 

Information Act exempts from public disclosure “trade secrets and commercial or 

financial information obtained from a person and privileged or confidential.”  5 U.S.C. 

§ 552(b)(4). 

The Commission then described the applicable procedural requirements and 

legal standard for non-public materials.  Order No. 5460 at 6-9.  The Commission cited 

its rules, stating that an application for non-public treatment must be a “specific and 

detailed statement” containing, among other things, “[p]articular identification of the 

nature and extent of the harm alleged and the likelihood of each harm alleged to result 

from disclosure.”  39 C.F.R. § 3011.201(b)(4).  The Commission also explained that the 

applicable statute requires that “[i]n determining the appropriate degree of confidentiality 

to be accorded …, the Commission shall balance the nature and extent of the likely 

commercial injury to the Postal Service against the public interest in maintaining the 

financial transparency of a government establishment competing in commercial 

markets.”  Order No. 5460 at 7 (citing 39 U.S.C. § 504(g)(3)(A)). 

Finally, the Commission evaluated the Postal Service’s alleged commercial 

harms and the public interest in disclosure.  Order No. 5460 at 9-14.  The Commission 

                                            

6 39 U.S.C. § 410(c)(2).  The Postal Service also cites 5 U.S.C. § 552(b)(3), which exempts from 
public disclosure information that is specifically exempted by another statutory provision, such as 
39 U.S.C. § 410(c)(2).  Application at 2. 
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noted that the Postal Service did not cite or reference any specific library reference or 

file when discussing its general alleged commercial harms and determined that these 

harms did “not apply to the Commission’s analysis at issue and does not support a 

claim that such harms would be likely to result from disclosure of the data and analysis 

at the level of aggregation appearing in Library Reference PRC-LR-ACR2019-NP3.”  Id. 

at 10.  The Commission found that the Postal Service’s specific alleged harms, related 

to Inbound Letter Post, were unlikely because the data and analysis are aggregated at 

the country group level.  Id.  The Commission pointed out that “[e]ach of the four UPU 

country groups consists of at least 30 countries or territories,” finding that “[t]his level of 

aggregation masks operator-specific data,” and citing the Postal Service’s failure to 

explain how this data could create a competitive disadvantage to the Postal Service or 

its business partners.  Id. at 11.  Furthermore, the Commission noted significant public 

interest in these data and the broader issue of the terminal dues system, citing interest 

from members of Congress in related dockets,7 domestic businesses,8 and a 

memorandum issued by President Donald J. Trump.9  Order No. 5460 at 12-13.  The 

Commission concluded that “consistent with 39 U.S.C. § 504(g)(3)(A), the public has a 

strong interest in maintaining the financial transparency of the Postal Service, a 

                                            

7 Docket No. IM2018-1, Comment Received from U.S. Representative Daniel W. Lipiniski, July 5, 
2018, at 1; Docket No. IM2018-1, Comments Received from U.S. Representatives Kenny Marchant and 
Ralph Abraham, July 3, 2018, at 2-3; Docket No. IM2018-1, Comment Received from U.S. Senator Bill 
Cassidy, M.D., July 3, 2018, at 1. 

8 Docket No. IM2018-1, Comments of Small Business & Entrepreneurship Council, July 2, 2018, 
at 1; Docket No. IM2018-1, Public Comment from Honey-Can-Do International, LLC, June 21, 2018, at 2; 
Docket No. IM2018-1, Comment Received from Range Kleen, June 19, 2018, at 2; Docket No. IM2018-1, 
Comment Received from Pretika Corporation, June 15, 2018, at 2; Docket No. IM2018-1, Comment 
Received from Dexas International Ltd., June 12, 2018, at 2. 

9 Presidential Memorandum for the Secretary of State, Secretary of the Treasury, Secretary of 
Homeland Security, Postmaster General, and Chairman of the Postal Regulatory Commission, August 23, 
2018, available at:  https://www.whitehouse.gov/presidential-actions/presidential-memorandum-secretary-
state-secretary-treasury-secretary-homeland-security-postmaster-general-chairman-postal-regulatory-
commission/. 
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government establishment which competes in commercial markets.”  Order No. 5460 

at 14. 

However, Order No. 5460 deferred establishing a procedural schedule for 

responses to the preliminary determination due to litigation concerning a closely related 

issue in Docket No. ACR2018.  Id. at 15-16. 

B. Docket No. ACR2018 

In Docket No. ACR2018, the Commission analyzed whether non-public treatment 

was appropriate for the Inbound Letter Post data filed as part of that year’s Annual 

Compliance Review (ACR) proceeding.  The data at issue in Docket No. ACR2018 

overlap substantially with the data at issue in the instant docket.  Both library references 

are comprised of the same Inbound Letter Post data for FYs 2014 through 2018.10  The 

only difference is that Library Reference PRC-LR-ACR2019-NP3 also contains trend 

analysis and supporting data for the next FY 2019. 

The Postal Service also presented nearly identical alleged commercial harms 

and identical statutory bases for its application for non-public treatment in both 

dockets.11  In Docket No. ACR2018, the Commission analyzed the Postal Service’s 

application for non-public treatment and weighed the public interest in transparency 

against the alleged commercial harms.12  The Commission determined that the Postal 

Service “did not meet its burden of persuasion to show that the data should be withheld 

from the public” and that “[t]he public interest in maintaining the financial transparency 

of the Postal Service, a government establishment operating in commercial markets, 

                                            

10 Docket No. ACR2018, United States Postal Service FY 2018 Annual Compliance Report, 
December 28, 2018, at 12 (FY 2018 ACR).  See Library Reference USPS-FY18-NP9, December 28, 
2018, Excel file “IB LP Shape by UPU Group FY18.xlsx,” tab “Summary.” 

11 Compare Application with FY 2018 ACR, Attachment Two (FY 2018 Application). 

12 Docket No. ACR2018, Order Issuing the Determination to Unseal Library Reference PRC-LR-
ACR2018-NP3, July 12, 2019, at 17, 27-57 (Order No. 5151). 
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outweigh[ed] the nature and extent of any likely commercial harm that may result from 

public disclosure of the aggregated Inbound Letter Post data.”  Order No. 5151 at 69. 

The Postal Service appealed the Commission’s determination in Docket 

No. ACR2018, and the determination was upheld by the U.S. Court of Appeals for the 

D.C. Circuit Court.13  The court determined that the Commission had properly 

interpreted the scope of 39 U.S.C. § 504(g)(3)(A)’s balancing test, rejecting the Postal 

Service’s argument that the Commission’s review of non-public status is limited to 

protecting against competitive abuse of a statutory monopoly or of some other incident 

of governmental status.  United States Postal Serv., 963 F.3d at 140-141.  The court 

noted that “[n]o such limitation appears in the text of the statute, and as the Commission 

explained, financial losses to a government establishment such as the Postal Service 

burden the public.”  Id. at 140. 

The court also found that the Commission’s determination in Order No. 5151 was 

neither contrary to law nor arbitrary and capricious.  Id. at 143.  The court determined 

that the Commission’s balancing of the public interest and alleged commercial harms in 

Order No. 5151 was reasonable, rejecting the Postal Service’s argument that the 

Commission did not fully consider the risk of commercial harm.  Id. at 142. 

The court also found that the Commission adequately addressed the arguments 

of dissenting Commissioners, stating that the Commission weighed “the arguments that 

disclosure could harm negotiations and create new opportunities for domestic 

competition.”  Id. at 143.  Finally, the court determined that the statute provides the 

requisite guidance for future cases.  Id. at 142-143. 

Once the court’s mandate was issued, the Commission adopted a procedural 

schedule for responses to the preliminary determination.14 

                                            

13 Petition for Review, United States Postal Serv. v. Postal Reg. Comm’n, No 19-1155 (D.C.Cir. 
July 31, 2019); United States Postal Serv. v. Postal Regulatory Comm'n, 963 F.3d 137, 143 (D.C. Cir. 
2020). 

14 See Order Setting Procedural Schedule, September 1, 2020 (Order No. 5666). 
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III. RESPONSES 

Three interested parties filed responses in this docket: (1) the Chamber of 

Commerce;15 (2) the Lexington Institute;16 (3) and the Postal Service.17  The U.S. 

Chamber of Commerce and the Lexington Institute support the Commission’s 

preliminary determination, whereas the Postal Service accepts the determination on 

account of the issue being finally litigated and adjudicated. 

The U.S. Chamber of Commerce states that it “vigorously supported 

transparency of similar data” in Docket No. ACR2018.  U.S. Chamber Comments at 1.  

It argues that “[t]he issues presented in this proceeding are identical” and that “the 

unsealing of this highly aggregated data is unlikely to result in commercial harm to the 

Postal Service.”  Id. 

The Lexington Institute comments that “the public interest is served by having 

such information transparent as this provides a warning signal to help prevent large 

losses on inbound international post.”  Lexington Institute Comments at 1.  It avers that 

“[s]uch losses harm U.S. manufacturers and retailers, lead to U.S. jobs losses, and 

financially harm the U.S. Postal Service.”  Id. 

The Postal Service “acknowledges that the unsealing of the types of data at 

issue in Order No. 5460 was finally litigated and adjudicated” in Docket No. ACR2018 

and “does not contest the substance of the preliminary determination in Order 

No. 5460.”  Postal Service Response at 1-2. 

However, the Postal Service “respectfully urges” the Commission to delay the 

unsealing of Library Reference PRC-LR-ACR2019-NP3 by a reasonable period of time 

“in order to reduce the risk of competitive harm.”  Id. at 2.  It argues that data “that are 

close in time to the present … would likely be of greater use to a competitor” and 

                                            

15 Comments of U.S. Chamber of Commerce, September 8, 2020 (U.S. Chamber Comments). 

16 Comments of the Lexington Institute, September 8, 2020 (Lexington Institute Comments). 

17 Response of the United States Postal Service to Order No. 5460, September 8, 2020 (Postal 
Service Response). 
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requests that the Commission delay unsealing until next year’s fiscal data is filed, on 

December 29, 2020.  Id. at 2-3. 

IV. COMMISSION ANALYSIS 

A. Legal Standard 

The standard for determining whether to publicly disclose materials claimed by 

the Postal Service to contain non-public information is provided by statute.  39 U.S.C. 

§ 504(g)(3); see also 39 C.F.R. § 3011.104(a).  Pursuant to 39 U.S.C. § 504(g)(3), “[i]n 

determining the appropriate degree of confidentiality to be accorded … the Commission 

shall balance the nature and extent of the likely commercial injury to the Postal Service 

against the public interest in maintaining the financial transparency of a government 

establishment competing in commercial markets” when determining whether to publicly 

disclose such information.  As the Commission noted in Order No. 5151, this entails a 

highly fact-specific analysis of the public interest and the alleged commercial harms.  

Order No. 5151 at 26.  Those interests are then balanced against one another to 

determine whether non-public treatment is appropriate for the material at issue. 

B. Library Reference PRC-LR-ACR2019-NP3 

The instant docket is atypical in that the Commission has balanced the interests 

at issue with respect to a closely related library reference in a prior docket.  As 

explained above, the Commission considered the non-public status of a library 

reference that contained much of the data included in Library Reference PRC-LR-

ACR2019-NP3 in Docket No. ACR2018.  See Order No. 5151.  The only additional data 

in Library Reference PRC-LR-ACR2019-NP3 is trend analysis and supporting data for 

the following FY 2019.  The Postal Service alleges nearly identical commercial harms 

and relies on identical statutory bases for its application for non-public treatment in both 

the prior and instant dockets. 
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The overlap between these two cases is so substantial that the Postal Service 

“acknowledges that the unsealing of the types of data at issue in Order No. 5460 was 

finally litigated and adjudicated” in its appeal of the Commission’s determination in 

Docket No. ACR2018.  Postal Service Response at 1-2.  The Postal Service concedes 

that the question of whether non-public treatment is appropriate for Library Reference 

PRC-LR-ACR2019-NP3 “was adjudicated in the appeal” and “does not contest the 

substance of the preliminary determination in Order No. 5460” on that basis.  Id. at 2. 

In each of the two dockets, the Commission has extensively analyzed the strong 

public interest in the financial transparency of the Postal Service with respect to data of 

this type.  Order No. 5151 at 27-37; Order No. 5460 at 11-14.  The Commission has 

also evaluated a nearly identical set of alleged potential harms.  Order No. 5151 

at 38-54; Order No. 5460 at 9-11. 

The instant docket presents the same strong public interest in disclosure that the 

Commission examined in Docket No. ACR2018.  There, the Commission recognized its 

statutory direction to enhance transparency, especially with regard to 

non-compensatory products.  Order No. 5151 at 28-31.  It noted the lack of 

transparency surrounding the Inbound Letter Post product’s poor financial performance 

and found that the Commission’s analysis of that performance would enhance public 

transparency.  Id. at 31-35. 

Subsequently, the Inbound Letter Post product has continued its poor financial 

performance and the national and international discussion around the UPUs terminal 

dues pricing system has become even more prevalent.  As the Commission stated in 

Order No. 5460, “[t]he public has a strong interest in having a transparent discussion of 

the strengths and weaknesses of the terminal dues system and how the recent reforms 

address the system’s weaknesses” and “a strong interest in maintaining the financial 

transparency of the Postal Service, a government establishment which competes in 

commercial markets.”  Order No. 5460 at 14. 

Although self-declared rates for certain inbound small packets and bulky letters 

went into effect on July 1, 2020, Inbound Letter Post letters and flats and some small 
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packets and bulky letters remain subject to default terminal dues.18  Thus, disclosing the 

country group and shape-based analysis of the Inbound Letter Post product and 

supporting data provided in Library Reference PRC-LR-ACR2019-NP3 continues to 

facilitate an understanding of the terminal dues system.  It also provides an important 

benchmark for measuring the success of recent UPU reforms that allow for designated 

operators to self-declare rates. 

The instant docket also presents almost identical alleged commercial harms as 

those presented in Docket No. ACR2018.  In that docket, the Commission found that 

the Postal Service had not met its burden of persuasion to demonstrate that data at the 

country group level of aggregation was likely to cause commercial harm.  Order 

No.5151 at 44-48.  The Commission found that the Postal Service had not established 

that commercial harm to the negotiation or competitive interest of either the Postal 

Service or its business partners was likely.  Id. at 49-57. 

Here, the Postal Service has also failed to establish that its alleged commercial 

harms are likely.  As the Commission noted in Order No. 5460, the Postal Service “does 

not cite or reference any specific library reference or file” or “explain how the disclosure 

of the data and analysis, at this level of aggregation, would be useful for competitors or 

suppliers to target specific UPU member countries, designated operators, or markets, to 

the Postal Service’s (or anyone else’s) competitive disadvantage.”  Order No. 5460 at 9, 

11.  Such an explanation is necessary to establish that potential commercial harms are 

“likely.”  39 U.S.C. § 504(g)(3) (stating that the Commission “shall balance the nature 

and extent of the likely commercial injury identified by the Postal Service) (emphasis 

added). 

It is also notable that small packets and bulky letters, sub-products of the 

Inbound Letter Post product in FY 2019, have been transferred from the Market 

Dominant product list to the Competitive product list as the Inbound Letter Post Small 

                                            

18 Docket Nos. MC2019-17 and CP2019-155, Order Granting Postal Service’s Motion and 
Approving Prices for Inbound Letter Post Small Packets and Bulky Letters, December 19, 2019 (Order 
No. 5372). 
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Packets and Bulky Letters product.  See Order No. 5372.  The Commission has 

separately determined that the rates for this product, some of which are self-declared by 

the Postal Service and some of which are set at UPU default rates, are not appropriate 

for non-public treatment.19  To the extent that these data overlap with Library Reference 

PRC-LR-ACR2019-NP3, the potential harm to the Postal Service is lessened because 

those data are already publicly available. 

Furthermore, none of the responses filed in this docket contest the Commission’s 

preliminary determination that Library Reference PRC-LR-ACR2019-NP3 should be 

unsealed.  The Postal Service does not contest that determination and did not present 

any arguments in rebuttal of the Commission’s findings regarding the public interest in 

unsealing or the shortcomings of its alleged commercial harms. 

For the above reasons, the Commission determines that the substantial public 

interest in the financial transparency of the Postal Service outweighs the alleged 

commercial harms in this docket. 

V. IMPLEMENTATION DATE 

The Postal Service requests that the Commission delay the unsealing of Library 

Reference PRC-LR-ACR2019-NP3 for a “reasonable period of time in order to reduce 

the risk of competitive harm.”  Postal Service Response at 2.  It suggests that the 

Commission unseal the data no sooner than the Postal Service’s filing of the next fiscal 

year’s data, on December 29, 2020.  The Postal Service contends that a delay is 

appropriate because of an “added risk to the Postal Service when the data being 

disclosed publicly may be from close in time to the present.”  Id.  It states that the D.C. 

Circuit Court’s opinion on the Commission’s determination in Order No. 5151 “noted that 

the Commission was focused” on historical data.  Id. 

                                            

19 See Docket Nos. MC2019-17 and CP2019-155, Final Determination to Unseal Self-Declared 
Rates for Inbound Letter Post Small Packets and Bulky Letters, March 9, 2020 (Order No. 5451). 
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This argument is not persuasive for several reasons.  First, the Postal Service 

argued before the D.C. Circuit Court that the public interest in historical data is lessened 

because such data were outdated by changes to the pricing structure.  Second, the 

D.C. Circuit Court’s and the Commission’s orders on the topic evaluate the potential 

unsealing of the most recently available historical data.20  Third, the Commission’s 

underlying finding of lack of “likely” commercial harm due to the aggregation of the data 

and the lack of specific examples of potential harm from the Postal Service are not 

predicated on the data being a year out of date21 and the Postal Service’s assertion that 

harm is minimized by delay is not supported, nor is there a detailed rationale for the 

specific timing requested beyond indicating it “would likely be of greater use to a 

competitor” and “to help avoid public disclosure of anything other than truly ‘historical 

data.’”  Postal Service Response at 2-3. 

The Commission finds that the public interest in transparency surrounding the 

Inbound Letter Post product justifies the potential risks of commercial harm, as identified 

by the Postal Service, in unsealing data related to the product.  The Commission 

declines to adopt the Postal Service’s proposed schedule for unsealing Library 

Reference PRC-LR-ACR2019-NP3. 

VI. CONCLUSION 

For the aforementioned reasons, the Commission determines that it is not 

appropriate to accord non-public treatment to the data and analysis appearing in Library 

Reference PRC-LR-ACR2019-NP3.  The Commission finds that the Postal Service did 

not meet its burden of persuasion to show that the data should be withheld from the 

public.  The Commission determines that the strong public interest in maintaining the 

                                            

20 See, e.g. Order No. 5151 at 42-43 (“unsealing [the library reference] serves the public interest 
by providing insight into the problems with the prior terminal dues system and is unlikely to result in harm 
because the data … [are] too stale to use as a basis for commercial decision-making, now and in the 
future.”).  The issues before the Commission in Order No. 5151 included both the unsealing of the most 
recent year (FY 2018 data) but additional data for trend analysis as far back as FY 2014).  Id. at 15. 

21 See Order No. 5460 at 11. 
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financial transparency of the Postal Service, a government establishment operating in 

commercial markets, outweighs the nature and extent of any likely commercial harm 

that may result from public disclosure of the aggregated Inbound Letter Post data and 

analysis provided in Library Reference PRC-LR-ACR2019-NP3. 

In accordance with 39 U.S.C. § 504(g)(3)(A), the Commission determines that 

non-public treatment is inappropriate for Library Reference PRC-LR-ACR2019-NP3 and 

that it is to be unsealed by posting on the Commission’s website (http://www.prc.gov) as 

a public library reference contemporaneously with this order. 

VII. ORDERING PARAGRAPH 

It is ordered: 

Library Reference PRC-LR-ACR2019-NP3 will be unsealed by posting on the 

Commission’s website (http://www.prc.gov) as a public library reference 

contemporaneously with this order. 

 

By the Commission. 
 
 
 

Erica A. Barker 
Secretary 

 
 
Vice Chairman Michael Kubayanda concurring. 
Commissioner Ashley Poling concurring. 
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CONCURRING OPINION OF VICE CHAIRMAN MICHAEL KUBAYANDA 
 

The substantive issues identified by former Vice Chairman Langley and I in Order 

No. 51511 remain present to some extent.  The decision of the D.C. Circuit Court of 

Appeals to uphold that order under the Administrative Procedure Act does not 

ameliorate those concerns.  The concerns are lessened in part by the transfer of small 

packets and bulky letters to the Competitive product list in the intervening period, as the 

primary harm to the Postal Service’s commercial interests and national negotiating 

positions related to that portion of Inbound Letter Post may have already occurred.  The 

Commission, for its part, must continue the vital work of promoting transparency and 

scrutinizing Inbound Letter Post data for compliance with cost coverage requirements. 

 

                                            

1 See Docket No. ACR2018, Order Issuing the Determination to Unseal Library Reference PRC-
LR-ACR2018-NP3, July 12, 2019, Concurrence in Part, Dissent in Part of Commissioner Michael 
Kubayanda and Vice Chairman Nanci E. Langley (Order No. 5151). 
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CONCURRING OPINION OF COMMISSIONER ASHLEY POLING 
 

I concur with my colleagues’ well-reasoned determination that it is appropriate to 

grant public access to Inbound Letter Post (ILP) data as a part of the FY 2019 Annual 

Compliance Determination (ACD).  In my own evaluation of the statutory balancing test, 

I concluded that the substantial public interest in the information weighed favorably 

against the potential harms posed by the release of aggregated data for Market 

Dominant mail products, particularly considering that this order releases only one 

additional year of data for FY 2019.  Previously, the Commission decided to unseal five 

years of data in a similar order filed in the FY 2018 ACD docket, prior to my arrival on 

the Commission.  I would also like to point out that the Postal Service plays a critical 

role in enabling the proper balancing of possible commercial harms, and I agree with my 

colleagues that their burden was not met in this case. 

The balance of any scale can be influenced by the weight of new facts and 

circumstances.  As stated in the instant order, the disclosure of information filed under 

seal “entails a highly fact-specific analysis of the public interest and the alleged 

commercial harms.”  This order also notes that a large segment of Market Dominant ILP 

volume was moved to the Competitive product list starting in January 2020.  This move, 

accompanied by a price increase, has potential implications for the weighing of both 

harms to the Postal Service as well as the ongoing public interest in further disclosure of 

data for the exact same products unsealed in this docket.  I will always acknowledge the 

critical importance of maintaining the transparency of the Postal Service as it continues 

to operate in commercial markets, within the reasonable limits of minimizing potential 

harm as well as ensuring a fair competitive environment, consistent with the 

Commission’s rules and the intent of the Postal Accountability and Enhancement Act. 


