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On March 25, 2020, the Postal Regulatory Commission (Commission) issued 

Order No. 5460 containing a preliminary determination to unseal certain data filed in this 

Docket No. ACR2019.  At the same time, the Commission sua sponte deferred setting a 

procedural schedule for responses to its preliminary determination, given that the 

Commission recognized (Order No. 5460 at 16) a substantial overlap between the 

issues raised by that determination and the appeal of its earlier decision in Order No. 

5151 in Docket No. ACR2018 pending before the United States Court of Appeals for the 

D.C. Circuit in United States Postal Serv. v. Postal Reg. Comm’n (No. 19-1155).1  

Following both the opinion of the Court of Appeals, 963 F.3d 137 (D.C. Cir. 2020), and 

the subsequent issuance of the mandate of the Court of Appeals in No. 19-1155 on 

September 1, 2020, in Order No. 5666 the Commission set a deadline of September 8, 

2020, for responses to its preliminary determination in Order No. 5460. 

Although the Postal Service does not agree with the preliminary determination in 

Order No. 5460, nevertheless the Postal Service acknowledges that the unsealing of 

                                                           
1 In Order No. 5460 (at 16 n.46), the Commission explained further as follows:  “In fact, if the Court of 
Appeals upholds Order No. 5151, the only new data at issue in Library Reference PRC-LR-ACR2019-
NP3 is the trend analysis discussing the volume, revenue, cost, and contribution data for FY 2019 and the 
supporting UPU country group and shape-based data for FY 2019.  The data for FY 2014 to FY 2018 is 
the same as the data at issue in United States Postal Serv. v. Postal Reg. Comm’n (No. 19-1155).” 
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the types of data at issue in Order No. 5460 was finally litigated and adjudicated in the 

appeal in No. 19-1155.  Accordingly, based on the controlling opinion and mandate of 

the U.S. Court of Appeals for the D.C. Circuit, the Postal Service does not contest the 

substance of the preliminary determination in Order No. 5460; the Postal Service 

reserves its rights to contest any future determinations regarding the unsealing of data 

different than those of which the unsealing was finally litigated and adjudicated in the 

appeal in No. 19-1155. 

Although the Postal Service accepts that the unsealing of the data was 

adjudicated in the appeal which is controlling authority, the Postal Service respectfully 

urges the Commission to unseal the data at issue publicly only after a reasonable 

period of time in order to reduce the risk of competitive harm.  Two Commissioners 

dissented in part in Order No. 5151, opining that the public disclosure of at least some 

of the data at issue presented a real risk of such harm and explaining in part, “Releasing 

this data could damage the Postal Service as a competitor for international business, as 

a service provider negotiating with current and potential customers, and as a customer 

purchasing services.”2  That focus on “negotiating with current and potential customers” 

highlights the added risk to the Postal Service when the data being disclosed publicly 

may be from close in time to the present.  Indeed, in evaluating the Commission’s 

decision on potential harm, the D.C. Circuit opinion noted that the Commission was 

focused on whether “aggregated historical data would be useful for a competitor.”3  

Data, though, that are close in time to the present, rather than “historical data,” would 

likely be of greater use to a competitor.  To mitigate the risk of such competitive use and 

                                                           
2 See Order No. 5151 (Concurrence in part, Dissent in part at 3). 
3 963 F.3d at 139 (quoting the Commission). 
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harm to the Postal Service, we respectfully suggest that the Commission should unseal 

the data filed under 39 C.F.R. § 3050.21(l) no earlier than the Postal Service’s filing of 

the next fiscal year’s data.  Thus, for the FY 2019 data at issue in Order No. 5460, the 

public unsealing should occur no sooner than December 29, 2020, to help avoid public 

disclosure of anything other than truly “historical data.”  
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