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The United States Postal Service appreciates that the Postal Regulatory 

Commission initiated this docket with an advance notice rather than moving directly to 

proposed rules, as an advance notice gives parties greater opportunity to inform the 

Commission’s deliberations.  One issue that it appears the Commission has not 

considered is the impact of the decision of the United States Court of Appeals for the 

District of Columbia Circuit in the Return Receipt for Merchandise (“RRM”) case on this 

rulemaking.1 

In these comments, the Postal Service lays out the connection between the 

decision of the Court of Appeals in that case and the Commission’s proposal here, and 

responds to the arguments presented in Docket No. MC2019-3 that apparently 

precipitated this rulemaking.  The Postal Service then explores the practical implications 

of the proposal, and offers a simpler and more statutorily grounded solution to the 

Commission’s concerns. 

 

                                            
1 USPS v. PRC, 886 F.3d 1261 (D.C. Cir. 2018); Order No. 4987, Advance Notice of Proposed 
Rulemaking Concerning Classification Changes Modifying Product Lists, Docket No. RM2019-3 (Jan. 29, 
2019). 
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I. The Reasoning of the RRM Decision Forecloses Importing Section 3642’s 
Requirements into Section 3682 

 The RRM decision arose from the Commission’s determination to append a 39 

U.S.C. § 3622 rate effect to its 39 U.S.C. § 3642 approval of the elimination of RRM 

from the market-dominant list.2  Specifically, in Docket No. MC2015-8, the Commission 

concluded that proposed discontinuation of RRM service satisfied the requirements of 

section 3642 and also triggered application of the price cap under section 3622.  The 

Court vacated the Commission’s decision, ruling that the Commission may not append 

an analysis under section 3622 to a review process under section 3642, because they 

are distinct provisions that Congress designed for different purposes.3  The Court’s 

reasoning applies equally here, where the Commission proposes to read section 3642 

into section 3682, thereby imposing two distinct types of statutory review on a single 

underlying proposal. 

 Sections 3622, 3642, and 3682 appear in three separate subparts of chapter 36.  

Importantly, sections 3622 and 3682 reserve the discretion to determine rates and sizes 

and weights with the Postal Service, subject to limited Commission review, whereas 

section 3642 vests the authority to change the product lists with the Commission, while 

allowing the Postal Service and other parties to request changes.  Further, Commission 

review under sections 3622 and 3682 is conducted within a 45-day review period, while 

there is no deadline for review under section 3642.  These distinctions are not 

accidental, as the Court of Appeals clarified: 

                                            
2 Order No. 2322, Order Conditionally Approving Removal of Return Receipt for Merchandise Service 
from Mail Classification Schedule, Docket No. MC2015-8 (Jan. 15, 2015), at 14.   
3 USPS v. PRC, 886 F.3d at 1268-70, 1273 (rejecting Commission attempt to review proposal as both a 
change to the product lists and a change in rates). 
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The Act empowers the Commission to conduct different review processes 
for two distinct types of changes: (1) review under Section 3642 of 
additions to, deletions from, or shifts between the lists of competitive and 
market-dominant products the Postal Service offers; and (2) review under 
Section 3622 of increases to Postal Service rates for products continuing 
from year to year on the market-dominant list.  Each form of review is 
geared to the distinct degree of latitude the Act envisions for the Postal 
Service regarding the open-ended universe of potential product offerings 
and the closely capped prices to be charged for them.4 

And the Court pointed out: 

The relatively lean and expedited character of the process by which the 
Commission reviews compliance with the rate cap, in contrast to the 
Commission’s broader and more extended review of changes to the menu 
of offerings, further confirms each process’s distinct role.5 

In other words, Congress did not intend the different reviews set forth in chapter 36 to 

be additive.  Rather, each applies to a particular circumstance, and each is “sufficient 

and complete” in itself, as the Court put it.6 

 In this vein, it is critical that Congress affirmatively linked section 3682 to sections 

3622 and 3632, the two rate provisions, rather than section 3642.  Congress evidently 

foresaw that size and weight changes could affect rates paid, and accordingly provided 

the means for the Commission to account for rate effects flowing from the Postal 

Service’s size and weight changes.7  Notably, section 3682, via its extension of section 

3622 regulatory authority, clearly contemplates that Commission review of size and 

                                            
4 USPS v. PRC, 886 F.3d at 1268. 
5 Id. at 1270.  
6 Id. at 1269. 
7 Thus, in Docket No. R2019-1, the Postal Service made a billing determinants adjustments in its initial 
rate filing consistent with the weight limit change requested in Docket No. MC2019-3.  See United States 
Postal Service Notice of Market-Dominant Price Change, Docket No. R2019-1 (Oct. 10, 2018), at 10-11 
(discussing adjustment); compare USPS-LR-R2019-1/1, zip “USPS-LR-R2019-1_1.zip,” file “CAPCALC-
FCMI-R2019-1.xlsx,” tab “FCM International,” cell I22 (showing a percentage increase for FCMI of 5.622 
percent in the Postal Service’s initial filing), with USPS-LR-R2019-1/1, zip “REVISED 10232018_USPS-
LR-R2019-1_1.zip,” file “CAPCALC-FCMI-R2019-1-Revised-10-23.xlsx,” tab “FCM International,” cell I22 
(showing a lower percentage increase for FCMI of 5.598 percent following the addition of FCMI volume 
above 16 ounces in response to Order No. 4859). 
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weight change proceedings would be time limited.8  Congress could have also linked 

section 3682 to section 3642, but it chose not to, indicating that it did not view size and 

weight changes as rising to the level of product list changes.9  As the RRM decision 

confirms, undoing these legislative choices by requiring section 3642 review in addition 

to considering the rate impact under section 3622 is not within the Commission’s 

regulatory discretion. 

II. There is No Statutory Basis for Evaluating Size and Weight Limit Changes Under 
the Standards That Apply to Product Transfers 

 It is not clear from Order No. 4987 how the Commission seeks to ground its 

proposal in the statute.  The order’s request for comments asks “whether changes to 

MCS provisions that, in effect, add products to, remove products from, or transfer 

products between product lists, are changes that implicate the requirements of section 

3642.”10  This merely begs the question: product additions, removals, and transfers 

certainly implicate section 3642, because that is the provision Congress created for 

additions, removals, and transfers.  The real issue is whether the statutory scheme 

treats size and weight changes as potential additions, removals, or transfers.  As shown 

below, it does not. 

 The Public Representative in Docket No. MC2019-3 offered several theories as 

to why size and weight changes should be considered potential additions, removals, or 

                                            
8 Subpart (c) of section 3622 mandates that the Postal Service provide an opportunity for Commission 
review of proposed rate adjustments not later than 45 days before implementation of the adjustment, and 
“establishes a 45-day Postal Regulatory Commission review and approval process for rate changes for 
market-dominant products.”  S. Rep. 108-318, at 42 (2004).  The Commission appropriately adopted this 
time limit for section 3682 market-dominant changes.  39 C.F.R. § 3020.111(a). 
9 The potential for size and weight changes to shift volume among the product lists was hardly unknown, 
either to Congress in enacting the statute or to the Commission in designing the new system’s rules in 
Docket No. RM2007-1.  Most size and weight changes to First-Class Mail, for example, would shift some 
volume between the lists. 
10 Order No. 4987, at 3 (repeated with similar phrasing at 4). 
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transfers, none of which provide a basis for the Commission to import section 3642 into 

section 3682.11  The Postal Service addresses each in turn. 

First, the Public Representative relied on section 3621, which lists the types of 

mail that fall within the market-dominant category, provides that the list is subject to 

change via section 3642, and states that the listed mail shall have the meaning given to 

it in the mail classification schedule (MCS).12  The Public Representative reasoned that 

the weight change at issue in Docket No. MC2019-3 would alter the meaning of single-

piece international mail in the MCS, and therefore, by operation of section 3621, the 

Postal Service must submit the change to section 3642 review.13 

This is an overreaching reading of section 3621.  The statute and the 

Commission’s rules provide three additional avenues other than section 3682 for 

altering a product’s MCS language without triggering section 3642 review: section 3622 

rate changes, rule 3020.80 material classification changes, and rule 3020.90 minor 

corrections.14  None of these three implicate section 3621, for the same reason that 

section 3682 should not either: the purpose of section 3621 is more general and 

definitional.  It lists the market-dominant products, provides for the list to evolve, and 

leaves the product details to the MCS. 

 Next, the Public Representative posited that section 3642 is incorporated into 

section 3682 by way of section 3622’s objective 8 (“just and reasonable schedule for 

                                            
11 Public Representative Comments, Docket No. MC2019-3 (Nov. 13, 2018) (hereinafter “Public 
Representative Comments”). 
12 Public Representative Comments, at 4-6. 
13 Id. 
14 See also, Order No. 2250, Notice of Proposed Rulemaking on Changes and Corrections to the Mail 
Classification Schedule, Docket No. RM2015-6 (Nov. 14, 2014). 
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rates and classifications”) and factor 14 (“the policies of this title as well as such other 

factors as the Commission determines appropriate”).15  It is again a stretch to suggest 

that Congress intended a single objective out of nine, together with the final, essentially 

catchall factor out of fourteen, to upend Congress’s own explicit statutory design by 

forcing indefinite section 3642 review into 45-day section 3682 review.  Indeed, the 

immediate implication of this reasoning would be that every market-dominant rate or 

classification change would be subject to section 3642 review, which is clearly contrary 

to the design of the statute. 

 In addition, the Public Representative pointed to Commission rule 3020.111, 

which requires that size and weight changes be “in accordance with the policies and the 

applicable criteria of chapter 36 of title 39.”16  In his view, this regulatory language 

shoehorns in the requirements of section 3642 review.17  The Court of Appeals spoke to 

this logic in the RMM decision, where, in response to a similar argument, it stated that 

“the Commission cannot use its own regulations to expand its statutory authority.”18  

Rule 3020.111 cannot expand the limitations that Congress created in section 3682.19 

 Finally, the Public Representative interpreted section 3642’s subsection (c), 

which allows for transfers of “subclasses or other subordinate units” that do not 

compose a full product, to imply that section 3642’s scope encompasses all sub-product 

                                            
15 Public Representative Comments, at 6-7. 
16 Public Representative Comments, at 8. 
17 Id. 
18 USPS v. PRC, 886 F.3d at 1271. There, the Commission contended that it was appropriate to subject 
the RRM removal to a section 3622 analysis because of Commission rule 3020.32(b). 
19 The word “applicable” in the rule is key.  Section 3642 is not one of the “applicable” statutory provisions 
governing size and weight changes. 
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shifts of volume from market-dominant to competitive.20  This reading does not square 

with the stated purpose of section 3642, which is to govern not the products but the 

lists.  It asks too much to suggest that the potential movement of 0.2 percent of a 

product’s volume, as was the case in Docket No. MC2019-3,21 alters the product lists.  

Subsection (c) ensures flexibility for the sorts of changes the Postal Service sought in 

Docket Nos. MC2010-36 and MC2011-22 – transferring significant, identifiable units of 

products to the competitive list.  It was not written to force the application of section 

3642 whenever an MCS change affects volumes at the sub-product level. 

III. The Proposal Is Unworkable on a Practical Level 

 In addition to the statutory issues noted above, there are practical considerations 

that also make it inappropriate to import section 3642 review into changes under section 

3682.  Size and weight limits are largely tied to operations.  The statutory design vests 

the authority to make operational decisions entirely with the Postal Service.  Suppose 

that new operational conditions drive the Postal Service to make a particular size 

change that eliminates some market-dominant rate cells.  If there are no alternative rate 

cells on the market-dominant list, but there are alternatives on the competitive list, 

would the Commission move to block the Postal Service’s operational decision because 

the Postal Service cannot make a fundamentally unrelated market power showing?  

That is the implication of this rulemaking. 

 Further, the Postal Service needs to be able to rely on the statutory deadlines.  

Congress clearly contemplated that the streamlined procedures of sections 3622 and 

                                            
20 Public Representative Comments, at 10. 
21 See USPS-LR-R2019-1/NP1, Preface, at 2. 
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3632 would apply to Commission review of size and weight changes, instead of time 

unlimited section 3642 review.  Implementing size and weight changes across the 

Postal Service’s systems nationwide requires significant planning, programming, and 

engineering.  These in turn require the investment of substantial postal resources.  If a 

45-day market-dominant size or weight change review were to convert into an indefinite 

market power review, then those resources could go to waste.  This counsels against 

expanding the application of section 3642 beyond what Congress intended.   

IV. An Alternative Solution Already Exists to Prevent Misuse of Section 3682  

 Despite the broad framing of this rulemaking, it appears that the underlying 

concern driving the proposal is quite specific: parties fear the Postal Service may one 

day use section 3682 as an end run around section 3642.  Instead of, for example, 

transferring First-Class Mail Parcels from market dominant to competitive under section 

3642, as it did in Docket Nos. MC2011-13 and MC2015-7, the thought is that the Postal 

Service could have summarily informed the Commission it was eliminating all First-

Class Mail Parcels weights above one ounce, effectively forcing the transfer without 

proper market power review. 

 This is, at base, a concern over pretextual changes, and the Commission can 

already protect against those.  While section 3682 confers upon the Postal Service the 

discretion to change sizes and weights, a pretextual size and weight change would not 

properly fall within section 3682, and so the Commission could simply find it was 

improperly filed.  Even if the spurious nature of a particular change were not clear upon 

filing, 45 days would give the Commission more than enough time to probe the 
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operational or other bases of the change and reach conclusions concerning their 

legitimacy. 

 In closing, the Postal Service notes that it has brought only one size or weight 

change in the over twelve years since the Postal Accountability and Enhancement Act 

was enacted, and that change was a straightforward attempt to align the Postal 

Service’s offerings with Universal Postal Union requirements.  In contrast, the Postal 

Service has brought numerous transfer petitions, and has never attempted to 

circumvent section 3642.  This is not a real world issue, and the Court’s precedent is 

clear.  The Postal Service recommends that this rulemaking be closed. 

 

 Respectfully submitted, 

  UNITED STATES POSTAL SERVICE 
 
  By its attorneys: 
 
  Nabeel R. Cheema 
  Chief Counsel, Pricing & Product Support 
 
  Kara C. Marcello 
  David H. Rubin 
   
475 L'Enfant Plaza, SW 
Washington, D.C. 20260 
(202) 268-2986 
David.H.Rubin@usps.gov 
April 5, 2019 
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