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I. INTRODUCTION 

Pursuant to the Commission’s January 29, 2019 order establishing this 

rulemaking docket, the Public Representative hereby responds to the Commission’s 

request for Comments.1  The Commission established this docket to evaluate whether 

certain changes to the Postal Service’s Mail Classification Schedule (MCS) that, in effect, 

add products to, remove products from, or transfer products between product lists, are 

changes that implicate the requirements of 39 U.S.C. § 3642.  Id. at 3.  The Commission 

requests comments “on whether it should update its regulations to require information 

pursuant to section 3642 when changes to the size and weight limitations appear to 

modify the product lists.”  Id. 

II. PUBLIC REPRESENTATIVE’S POSITION 

Implicit in section 3020.111(b) of the regulations, if it is unclear that a product 

update to size and weight limitations would result in a product addition, removal or 

transfer from a market dominant product list, the Commission may exercise its 

prerogative prior to approving the update to request Postal Service response to 

questions whether the requirements of section 3642 are met.  

                                            
1
 Advance Notice of Proposed Rulemaking Concerning Classification Changes Modifying Product 

Lists, January 29, 2019 (Order No. 4987). 
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 The current regulations allow for Commission review of section 3642 issues.  

However, if the estimated impact of the activity is to effectively add, delete or transfer a 

product from a market dominant product list, the regulations should be amended to 

explicitly require the Postal Service’s (1) notice of an update to size and weight 

limitations, or (2) a request for material changes to the MCS, to demonstrate compliance 

with section 3642.   

To devise satisfactory regulations, the initial question is what magnitude of 

estimated volume change of a product constitutes, prima facie, an effective addition, 

deletion, or transfer of a product for purposes of triggering consideration of section 3642.  

For purposes of establishing the initial burden on the Postal Service to provide evidence 

of compliance with section 3642 in the initial notice or request, a change affecting more 

than 50 percent of the volume of a product can reasonably be deemed a “material” or 

effective change, deletion or transfer of an existing product.2  Alternatively, changes in 

product volumes affecting 75 percent or 90 percent of volume might be deemed the cut-

off level as effectively adding, deleting, or transferring a product.  Changes affecting only 

a minor portion of the volume of a product should not automatically trigger a section 

3642 review, even though for mailers directly affected, the change may require a switch 

to another product.   

III. BACKGROUND 

 Size/Weight Limitations Change Previously Proposed in Docket No.  A.
MC2019-3 

On October 10, 2018, the Postal Service filed a notice in Docket No. MC2019-3 

pursuant to Commission regulation 39 CFR § 3020.111 to update the maximum weight 

                                            
2
 On the other hand, for instance, a 2.2 percent change or less as proposed in Docket No. 

MC2019-3 did not appear to materially add, delete or transfer the product. 
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limit for market dominant First-Class Mail International (FCMI) Flats.3  The Postal Service 

proposed to reduce the maximum weight limit from 64 ounces to 15.994 ounces to allow 

FCMI Flats to more closely correspond to the “G” format items in the Universal Postal 

Union (UPU) system.  Id. at 2.  The Postal Service contended its proposed update is 

consistent with the policies and applicable criteria of chapter 36 of title 39 because it 

helps achieve the objectives of section 2622(b) and takes into account the factors of 

section 3622(c).  Id. at 3-6. 

In the concurrent ongoing rate proceeding in Docket No. R2019-1, the Postal 

Service recognized its update proposal in Docket No. MC2019-3 would delete certain 

rate cells for FCMI Flats weighing more than 15.994 ounces and, to estimate potential 

revenue after the changes proposed, the Postal Service therefore zeroed out the 

265,006 pieces of mail affected by those deleted cells.4  Also concurrently, the Postal 

Service modified its International Mail Manual (IMM) to state that FCMI Flats weighing 16 

ounces or more will be charged the applicable competitive First-Class Package 

International Service (FCPIS) price.  Id. at 2-3.  The Postal Service stated that mailers 

could use other competitive products if they meet the requirements for those products.  

Id. at 3 n. 4.  Significantly, the Postal Service notice did not refer to 39 U.S.C. § 3642 

regarding transfers of products between the market dominant and competitive product 

lists.5   

                                            
3
 Docket No. MC2019-3, Notice of the United States Postal Service of Update to the Maximum 

Weight Limit for Outbound Single-Piece First-Class Mail International Large Envelopes (Flats) in the Mail 
Classification System, October 10, 2018 (Notice). 

4
 Docket No. MC2019-3, Order Approving Update to Weight Limitation, December 19, 2018 (Order 

No. 4932) at 2. 

5
 Section 3642(a) provides: “Upon request of the Postal Service or [others] the Commission may 

change the list of market-dominant products…and the list of competitive products…by adding new 
products to the lists, removing products from the lists, or transferring products between the lists.”      
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1. Commission’s Information Request No. 1 in Docket No. MC2019-3 

In response to Commission Information Request No. 1 in Docket No. MC2019-3, 

the Postal Service claimed that the requirements of section 3642 do not apply to the 

changes in size and weight limitations because the FCMI product would continue to 

appear on the product list.  Order No. 4932 at 3 n. 7.  It also contended that neither 

section 3682 nor the rules in Part 3020 Subpart B governing Postal Service requests to 

modify product lists refer to section 3642, and it  therefore is not required to produce 

information conforming to the requirements of section 3642 for product transfers. Id. at 3. 

Essentially, the Postal Service argued that a product transfer implicating section 3642 did 

not take place.  

2. Public Representative’s comments in Docket No. MC2019-3 

The Public Representative’s comments in Docket No. MC2019-3 contended that 

section 3642 is implicated because without an explanation of how the “proposal will 

satisfy the requirements of section 3642, the Commission cannot make the finding 

required by 39 C.F.R. § 3020.111(c) that the proposed update is in accordance with the 

policies and applicable criteria of chapter 36 of 39 U.S.C.”6  The relevant regulations for 

updates to size and weight limitations for market dominant  mail matter appear under 

Subpart F, Size and Weight Limitations, Mail Matter, §3020.110-112.   The regulations 

indicate the Commission shall determine whether the update is in accordance with 

“applicable criteria of chapter 36 of title 39 of the United States code.”  This rule thus 

implicates section 3642, where appropriate.  39 CFR § 3020.111. 

The Public Representative advanced several arguments favoring Commission 

consideration of the requirements of section 3642.  First, to ignore the requirements of 

section 3642 would allow the Postal Service “to make extensive changes to product lists 

without Commission oversight” and thereby “could effectively eliminate products from a 

                                            
6
 Docket No. MC2019-3, Public Representative Comments, November 13, 2018 (PR Comments) 

at 10. 
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product list by drastically reducing the range of a product’s weight limitations.”  PR 

Comments at 7.  Absent potential consideration of the policies and criteria of section 

3642, significant modifications to products could be made by the Postal Service in the 

future.  Id. 

The Public Representative also pointed out that while the name of the product 

remains unchanged in the MCS, the product “is undeniably being changed in a material 

way by virtue of modifications to the weight limitation in the MCS product description.”  

Id. at 8-9.  Also, in that particular case, those mailers who sent heavier weight flats were 

prevented from sending heavier flats as market dominant mail, so both in a practical and 

legal sense that portion of the FCMI product was removed from the product list.  Id. at 9.  

That heavier weight mail was effectively transferred to the competitive product list.  Id. at 

10. 

3. Commission Order No. 4932 resolving Docket No. MC2019-3 

The Commission’s order in Docket No. MC2019-3 did not require the Postal 

Service to provide additional information to meet the requirements of section 3642.  The 

Commission’s order found the proposed update is, “in accordance with the policies and 

applicable criteria of chapter 36 of title 39,” and authorized the update.  Order No. 4932 

at 5, 6.   

Commission Order No.4932 agreed with the Public Representative’s view that 

“the practical impact of the proposed update is a transfer of FCMI Flats weighing over 

15.994 ounces from the market dominant product list to the competitive product list.  

Order No. 4932 at 5.7  It is also concerned that the “Postal Service could use the size 

and weight limitation regulations to make extensive changes to product lists without 

proper Commission oversight.”  Id.  And that the potential price increases ranging from 

                                            
7
  The volumes affected amounted to only a small fraction of the total FCMI volumes, i.e. 2.2 

percent (265,006/12,074,097). CAPCALC-FCM-R2019-1Rev 10-23.  This is not a sufficient amount to be 
deemed a prima facie addition, deletion or transfer of the product to warrant requiring section 3642 
information with the initial update or request filing. 
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17 to 157 percent “raise additional concerns.”  Id.  The Commission therefore indicated 

its intent to establish this rulemaking proceeding.  Id.   

 Applicable Law and Commission Regulations B.

Under the applicable law in 39 U.S.C. § 3682, the Postal Service may establish 

size and weight limitations for market dominant mail consistent with regulations the 

Commission may prescribe for market dominant mail under 39 U.S.C. § 3622.  39 U.S.C. 

§ 3682.8  For market dominant mail matter, Rule 3020.111(b), Subpart F of Part 3020 of 

the Commission’s rules provides that the Commission shall seek comment on proposed 

updates to size and weight limitations for market dominant mail matter and find whether 

the proposed update is “in accordance with the policies and the applicable criteria of 

chapter 36 of title 39” (39 CFR § 3020.111(b)).   If the Commission finds the proposed 

update is in accordance with the policies and the applicable criteria of chapter 36, the 

Commission “may direct other action as deemed appropriate.”  39 CFR § 3020.111(c).  If 

“the proposed update is not in accordance with the policies and the applicable criteria of 

chapter 36 of title 39 of the United States Code [such as section 3642], the Commission 

may direct other action as deemed appropriate.”  39 CFR § 3020.111(d).   

Because section 3642 lies within chapter 36, the regulations regarding 

Commission action on updates to size and weight limitations clearly encompass and 

thereby contemplate that updates will also comply with the requirements of section 3642, 

as appropriate.  Even small changes to product sizes or weights may require 

consideration of market dominant monopoly power.  In all such instances, the 

Commission may request additional information to ensure compliance with section 3642.  

The Commission’s regulations therefore recognize and allow that in proceedings 

                                            
8 The Commission may also establish size and weight limitations for competitive category mail 

“consistent with its authority under section 3622.”  Id.  There is no specific reference in section 3682 to 
section 3642.  
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pursuant to section 3682, the Commission may seek information to demonstrate the 

requirements of section 3642 have been met.9  

Competitive mail matter is treated differently than market dominant mail under 

Rule 3020.112 whereby the Commission is to be notified of updates to size and weight 

limitations ”pursuant to subpart E” which relates to material changes to the MCS.  Under 

Subpart E, applicable to changes to a product description in the MCS, the Commission 

shall take one of several steps, including, “Direct other action that the Commission 

considers appropriate.”  39 CFR § 3020.83 (a) and (g).  Thus, for any material changes 

affecting competitive products, particularly transfers and additions from the market 

dominant list, the Commission may inquire and request information that the Commission 

considers appropriate, including compliance with section 3642.10     

IV. WHETHER TO MODIFY COMMISSION REGULATIONS TO REQUIRE SIZE AND 
WEIGHT PROPOSALS AND CERTAIN MATERIAL CHANGE PROPOSALS TO 
REQUIRE INITIAL EVIDENCE PURSUANT TO SECTION 3642. 

In this proceeding, the Commission is not only seeking comments on the its 

regulations  involving changes in size and weight limitations, but also more general 

comments on whether the Commission “should modify its regulations to address 

proposed classification changes to product descriptions in the MCS that result in a 

                                            
9
 The Postal Service’s argument that neither section 3682 nor the rules on updates to size and 

weight limitations in section 3020.111 make no reference to Subpart B of Part 3020 governing modification 
to the Product Lists missed the relevant point.  Section 3020.111(a), Subpart F, requires the Commission to 
determine whether the proposed update is in accordance with the policies and the applicable criteria of 
chapter 36.  See Docket No.MC2019-3, Response of the United States Postal Service to Commission 
Information Request No. 1, October 26, 2018, Question No. 1 at 4.  

10
 Regulations covering “Material Changes” or “Minor Corrections” to the MCS are contained in 

Subpart E, §§ 3020.80-92.  The rules for Material Changes somewhat parallel Subpart F, §§ 3020.110-112 
regulations regarding size and weight changes.  They provide for “an opportunity to comment on whether 
the proposed changes are consistent with title 39 and applicable Commission regulations.”  § 3020.82(e). 
Further, after review the Commission may, inter alia, “Direct the Postal Service to make an appropriate 
filing under a different section” (§ 3020.83(e)), or “Direct other action that the Commission considers 
appropriate.” (§ 3020.83(g).).  The rules for Minor Corrections to the MCS are identical, but for minor 
corrections, which by definition are minor, an amendment to provide for section 3642 review would be 
unnecessary.  See § 3020.91(e), § 3020.92(e), (g).  
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modification of the market dominant and/or competitive product lists.”  Order No. 4932 at 

6. 

 The current size and weight regulations are sufficient to allow Commission A.
inquiry into section 3642 issues when a de facto product change is not 
proposed. 

The silence of section 3682 regarding compliance with section 3642 or other 

sections, besides sections 3622 or 3632, cannot be interpreted as not requiring 

compliance with any sections other than 3622 or 3632.  Rather, section 3682 requires 

size and weight limitations for market dominant mail matter to be “consistent with 

regulations the Postal Regulatory Commission may prescribe under section 3622.”  

Those regulations, in turn, expressly require the Postal Service to demonstrate that the 

proposed update is “in accordance with the policies and the applicable criteria of chapter 

36 of title 39 of the United States Code” or, if not, “the Commission may direct other 

action as deemed appropriate.”  39 CFR § 3020.111(d).  Given that section 3642 resides 

within chapter 36, the size and weight limitation update must be in accordance with 

section 3642.   

The Postal Service’s argument in Docket No. MC2019-3 overlooked a crucial part 

of the relevant regulations when it argued that section 3642 was not mentioned in either 

section 3682 or in the rules for updates to size and weight limitations (subpart F, 

§ 3020.111) or the rules for modifications to product lists (subpart B, § 3020.32).  In fact, 

section 3642 is implicitly mentioned and required to be afforded attention because the 

rule regarding updates to size and weight limitations or product modifications include the 

phrase “in accordance with the policies and the applicable criteria of chapter 36....”  39 

CFR § 3020.111(b)-(d); § 3020.32(a).  Without amendment, current section 3020.111 

implicitly anticipates that the Commission may require the Postal Service to demonstrate 

that any size or weight limitation updates or product modifications are in accordance with 

section 3642.   The Postal Service must present information the Commission requests to 

resolve any issues regarding compliance with section 3642. 
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 Where size and weight limitations updates or requests for material changes B.
to the MCS are so significant that they de facto add, delete or transfer 
products, Commission regulations should be amended to require, in the 
first instance, the Postal Service’s notice to include a demonstration of 
§ 3642 compliance. 

In Docket No. MC 2019-3, the Public Representative pointed out a concern that if 

the Postal Service’s argument to ignore the requirements of section 3642 were accepted, 

it could be used to change product lists without Commission oversight.  Drastic changes 

in size or weight limitations could effectively add, delete, or transfer products to another 

list without careful Postal Service consideration and Commission scrutiny.  Unless the 

size and weight or material changes rules are amended, the Postal Service could 

establish a principle that permits it to significantly modify market dominant product lists 

without consideration of the policies and criteria of section 3642.  In such cases, the 

requirements of section 3642 should be under consideration from the onset.     

Section 3020.30, relating to Postal Service requests to modify the product lists, 

defines a change in product as one that adds a product to the list, removes a product 

from the list, or moves a product from one list to the other list.  A change having a 

significant impact on volume of the existing product suggests that the change amounts to 

a modification of the product lists under section 3020.30.  In such case, an update or 

material change effectively adds, deletes or transfers a product between lists.  In those 

cases, it would be more efficient in the administration of the MCS to require the Postal 

Service to provide information with its initial filing for purposes of section 3642 review. In 

such cases, the Commission may define an effective product change as something 

significant but less than a 100 percent change in estimated volume.  The rules could 

define that which is deemed an effective change in a product for purposes of initiating 

section 3642 review from the outset.     

The intent of such a regulation is to protect mailers operating under price cap 

rates from extreme product changes that may subject them to unregulated prices.  This 



Docket No. RM2019-3                         – 10 –           Public Representative Comments 
 
 
 

 

Public Representative proposes a standard for product changes that, when met, would 

require the Postal Service to include section 3642 information in its initial filings. 

In some cases, size or weight limitations changes will have little impact on the rate 

cells available to existing customers and nothing would be served by requiring a section 

3642 inquiry.  As the Advance Notice in this proceeding indicated, under current rules, 

“the Postal Service could effectively eliminate products from a product list by drastically 

reducing the range of a product’s weight limitation or could effectively add products to a 

product list by greatly expanding the limitation.”  Advance Notice, Order No 4987 at 3.11  

If an update alters a very high percentage of mail matter volume in a certain product, the 

Postal Service’s action should be deemed a product addition, deletion or transfer as the 

case may be, and section 3642 requirements should be included in the Postal Service’s 

update notice or request for modification.12   

1. Proposed amendment to regulations to define a modification 
changing the estimated annual volume of a market dominant 
product by 50 percent year over year as a de facto adding, 
removing, or moving a product from one list to another for purposes 
of initiating section 3642 review. 

The ultimate purpose of the regulations is to insure compliance with chapter 36 of 

title 39.  Where section 3642 is implicated by a de facto product change, the 

Commission’s review must be appropriate to the statutory scheme.  For instance, the 

Postal Service should not be able to thwart the intent of section 3642 for the Commission 

to consider market dominant market power by reducing size and weight limitations by 

large increments, but not eliminating or transferring an entire product.  A change 

proposal that would significantly modify product size and thereby effectively add, 

eliminate or transfer a postal monopoly product from the market dominant list is 

                                            
11

 Citing Docket No. MC2019-3, Public Representative Comments, November 13, 2018, at 7. 

12
 If the proposed change entirely eliminates all of the cells of a product, Subpart B, section 

3020.30 et seq. already applies to the activity. 
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prohibited by section 3642(b)(2) without specifically prescribed Commission findings and 

giving “due regard” to other enumerated considerations in section 3642(b)(3).   

To the extent that proposed changes or modifications to product descriptions are 

expected to result in volume changes of at least 50 percent year over year (or 75 

percent, or more, as the Commission may select), they may be deemed  de facto 

additions, deletions or transfers.  The regulations should define that change as a product 

addition, deletion, or moving.  For such cases, the rules should be modified to require the 

Postal Service to provide section 3642 information when noticing a size or weight 

limitations change or requesting permission for material change to the MCS pursuant to 

Subpart E, section 3020.80 et seq. of the rules.  

This may be accomplished by amending section 3020.30 of Subpart B of Part 

3020 which currently defines a modification to a product list as adding, removing, or 

moving a product from one list to another.  The amendment would further define adding, 

removing or moving a product.  It would provide that either a size or weight limitation 

change or material change to the MCS expected to alter the volume of the product in the 

subsequent fiscal year by at least 50 percent (or 75 percent or such other percentage 

selected by the Commission) shall be deemed an addition, removal or the moving of a 

product from one list to another for purposes of section 3642 review.  By applying the 

rules in section 3020.111 to size and weight changes, the Commission may expedite 

Commission review of such proceedings that raise a prima facie issue of application of 

section 3642 rather than issuing and awaiting the response to an information request.     

The following amendment to rule 3020.30(a) is therefore proposed to be added at 

the end of the current section 3020.30(a):  “A modification changing the estimated annual 

volume of a market dominant product by 50 percent year over year is an adding, 

removing or moving of a product from one list to the other list for purposes of section 

3642 review.”    
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2. Proposed amendment to regulations for certain size and weight 
limitations for mail matter  

In most cases, size or weight limitation changes will not rise to the level of a 

product addition, deletion or moving.  The effect of an update shall determine if a 

proposed product change requires initial section 3642 review.  For such circumstances, 

Subpart F, § 3020.111, containing rules for size and weight limitations for mail matter, 

could be modified with the following one sentence amendment by adding to the end of 

section 3020.111(a):  “If the request for a change in size or weight limitations is estimated 

to modify the volume of a market dominant product in the subsequent year by more than 

50 percent compared to the current year, the notice shall also include the information 

required by subsections 3020.32(b)-(i) pertaining to 39 U.S.C. § 3642.”  

3. Proposed amendment to regulations for certain material changes to 
the Mail Classification Schedule  

The regulations relating to Postal Service material changes to the MCS also 

currently define a modification of a product as adding, removing, or moving a product 

from one list to the other list.  39 CFR § 3020.80.  The rule does not currently indicate 

the proportion of a product that must be changed to be deemed a material change.  The 

rules do not specifically require section 3642 information when the Postal Service 

requests to make material changes to product descriptions under Subpart E.  39 CFR 

§ 3020.80. 

The following one sentence amendment is proposed to be added to the end of 

section 3020.80(a):  “If the request for a material change is estimated to modify the 

volume of a market dominant product in the subsequent year by more than 50 percent 

compared to the current year, the request shall also include the information required by 

subsections 3020.32(b)-(i) pertaining to 39 U.S.C. § 3642.”  
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I. CONCLUSION 

The Public Representative respectfully submits the foregoing comments for the 

Commission’s consideration.  

 

Respectfully submitted, 
 
 
____________________  
Kenneth E. Richardson 
Public Representative 
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