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The National Postal Policy Council, the Major Mailers Association, the 

National Association of Presort Mailers, and the Association for Mail Electronic 

Enhancement (“Joint First-Class Mailers”) respectfully submit these comments in 

response to Order No. 4987.1  In that Order, the Commission asks whether it 

should amend its regulations to require the Postal Service to file information 

required by 39 U.S.C. §3642 when it proposes a weight or size change that could 

have the effect of transferring a portion of a product ’s volume between the 

market-dominant and competitive categories.   

The answer is yes.  The Commission should require the submission of the 

information required by Section 3642 whenever the Postal Service proposes a 

weight and size change that could have such a consequence.  This requirement 

should apply to every such proposal with no de minimis exception. 

                                            
1  Order No. 4987 (January 29, 2019) (Advance Notice of Proposed Rulemaking 
Concerning Classification Changes Modifying Products Lists) (“ANPRM”), 84 Fed. Reg. 1420 
(Feb. 4, 2019).   
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Background 

As the ANPRM notes, this matter is a consequence of Docket No. 

MC2019-3, in which the Postal Service requested approval of a modification to 

the Mail Classification Schedule to reduce the weight limit for Outbound Single-

Piece First-Class Mail International (FCMI) Large Envelopes (Flats).  The effect 

of that change was to move all FCMI Flats weighing 16 ounces or more from the 

Market-Dominant to the Competitive category.   

In response to a Commission inquiry, the Postal Service contended that 

the product transfer provisions of Section 3642 did not apply.  It argued that the 

FCMI product was not being removed from the list, because only the weight 

limitations would change.  It also pointed out that neither Section 3682 nor the 

Commission’s regulations required such petitions to address the Section 3642 

issues or the corresponding regulations in 39 C.F.R. Part 3020 subpart B. 

The Commission evidently agreed that the Postal Service was technically 

correct and approved the request.  See Order No. 4932 (Dec. 19, 2018).  But the 

Commission also noted “that the practical impact of the proposed update is a 

transfer of FCMI Flats weighing over 15.994 ounces from the market dominant 

product list to the competitive product list.”  Id. at 5.  Indeed, the Postal Service 

acknowledged that if the pieces were mailed at the most appropriate 

corresponding Competitive product rate, they would face rate increases from 17 

to 157 percent and lose the protection of the price cap.2  

                                            
2  See Docket No. MC2019-3, Response of the United States Postal Service to 
Commission Information Request No. 1, October 26, 2018, Question 2 (Response to CIR No. 1).  
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While approving the change proposed in Docket No. MC2019-3, the 

Commission also expressed concern that the Postal Service “could use the size 

and weight limitation regulations to make extensive changes to product lists 

without proper Commission oversight.”  Order No. 4932 at 5.  Accordingly, the 

Commission now has opened this docket to close that loophole. 

 
Discussion 

Section 3682 authorizes the Postal Service to “establish size and weight 

limitations for mail matter in the market-dominant category of mail consistent with 

regulations the Postal Regulatory Commission may prescribe under section 

3622.”  39 U.S.C. §3682.  In turn, Section 3622(a)(1) authorizes the Commission 

to adopt regulations to establish a modern system for regulating the rates and 

classes for market-dominant products.  Pursuant to this authority, the 

Commission has adopted regulations governing proposed changes in the size 

and weight limitations for market-dominant mail.  See 39 C.F.R. § 3020.111(a).  

The Commission undoubtedly has ample authority to modify these regulations to 

address specific issues that arise when a proposed modification to weight and 

size would shift market-dominant mail to the competitive category. 

The important question is what information the Postal Service must 

submit, and what substantive criteria the Commission must apply, regarding such 

proposed changes.  Nothing in Section 3682 purports to address changes in 

weight and size that would effectively remove mail from the market-dominant 

category.  That is because transfers of products between the lists of market-
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dominant and competitive products, and transfers of products between those two 

lists, are governed by the separate provisions of 39 U.S.C. § 3642.   

Section 3642(a)(3) specifically directs the Commission’s review of such 

proposed changes to give “due regard” to several considerations, including “the 

views of those who use the product involved on the appropriateness of the 

proposed action” and “the likely impact of the action on small business 

concerns.”  Furthermore, the Commission must take into account the “applicable 

criteria” (39 C.F.R. §3020.111(b) & (c)) set by Congress in Sections 3642(b)(2) 

and (3).  These would include the applicability of the Private Express Statutes, 

the availability of private delivery options, and “the views of those who use the 

product involved on the appropriateness of the proposed action.”   

Note also that Section 3642 is not limited to transfers of entire products, 

but expressly contemplates the transfer of portions of products as well: 

Nothing in this title shall be considered to prevent transfers 
under this section from being made by reason of the fact that 
they would involve only some (but not all) of the subclasses 
or other subordinate units of the class of mail or type of 
postal service involved (without regard to satisfaction of 
minimum quantity requirements standing alone. 
 

39 U.S.C. §3642(c).  Accordingly, the Commission has authority to require 

the Postal Service to submit information addressing the Section 3642 

criteria whenever a proposed change to weight or size limitation would 

move some or all of the volume from the market-dominant to the 

competitive category.   

As Docket No. MC2019-3 demonstrated, under current Commission 

regulations a modification of weight and size that has the effect of forcing mail 
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pieces to move from the market-dominant to the competitive category, as the 

Postal Service did in Docket No. MC2019-3, is not clearly subject to review under 

Section 3642.  There is no indication that Congress intended for Section 3642 

review to be evaded in such instances.  And it is easy to see how changing 

weight and size limitations could be abused. 

Accordingly, the Joint First-Class Mailers recommend the Commission 

amend section 3020.111 of its regulations to require the Postal Service to 

provide the information required by sections 3020.31 and 3020.32 of the 

Commission’s rules of practice when it proposes a weight or size modification 

that would have the effect of transferring part or all of the volume of a market-

dominant product to the competitive category.  This requirement should apply in 

every instance.  There is no reason for a de minimis exception.  If the amount 

affected is small, the Commission could take that into account when evaluating a 

proposed weight or size modification.   

This is not the only proceeding currently addressing ways in which the 

Postal Service might evade price cap protections for market-dominant mail.  The 

Commission has for years recognized that the Postal Service could circumvent 

the price cap by manipulating mail preparation requirements for market-dominant 

mail.  E.g., Order No. 1890, Docket No. R2013-10, at 5-35 Nov. 21, 2013).3  In 

the case of mailing regulations, the concern is to prevent the Postal Service from 

                                            
3  The Court of Appeals has twice affirmed that the Commission has authority to prevent 
that from occurring.  United States Postal Service v. Postal Regulatory Commission, 783 F.2d 
740, 744 (D.C. Cir. 2015) & United States Postal Service v. Postal Regulatory Commission, 886 
F.2d 1253 (D.C. Cir. 2018)), and the Commission is currently considering matters pertaining to 
that in Docket No. RM2018-11. 
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circumventing the statutory price cap by manipulating eligibility requirements to 

move pieces to more expensive rate categories without accounting for the rate 

effects.  In the case of weight and size limitations, the concern is moving mail 

from the market-dominant to the competitive categories with no change in the 

pieces themselves.  In each case, the effect is to move mail volume protected by 

market-dominant regulation to a higher priced rate.  We appreciate the 

Commission’s vigilance in addressing both practices.   

 
Conclusion 

For these reasons, the National Postal Policy Council, the Major Mailers 

Association, the National Association of Presort Mailers, and the Association for 

Mail Electronic Enhancement urge the Commission to modify section 3020.111 

of its rules of practice to require the Postal Service to file the information required  
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by Section 3642 when proposing weight and size changes that would shift mail 

from the market-dominant to the competitive product lists or vice versa.   

Respectfully submitted, 
 

By: /s/ William B. Baker 
Steve Krejcik 
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ENHANCEMENT 
1260 E 88th Street 
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Robert Galaher 
Executive Director and CEO 
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