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 In this Reply, the United States Postal Service responds to the comments filed in 

this docket by the Public Representative, the United Parcel Service, Inc. (“UPS”), and 

the Greeting Card Association (“GCA”).  All parties who filed comments in this 

proceeding, except the Public Representative, endorse the approval of the Postal 

Service’s request.  As described below, the Public Representative’s allegations 

regarding the sufficiency of the Postal Service’s support for its transfer request and the 

39 U.S.C. § 3642 analysis are flawed and inconsistent with Commission precedent.  In 

addition, while both GCA and UPS endorse the transfer requested by the Postal Service 

in this docket, they make certain proposals that are unnecessary and inconsistent with 

precedent.  In particular, UPS fails to justify its request for enhanced reporting 

requirements for a competitive product that includes Inbound Letter Post small packets 

and bulky letters, and Inbound Registered service associated with such items.  If 

transferred, Inbound Letter Post small packets and bulky letters, and Inbound 

Registered service associated with such items, should be subject to the same reporting 

requirements as other competitive products.  The Commission should also decline to 

amend the Mail Classification Schedule (“MCS”) in the manner GCA proposes.   
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 On November 16, 2018, the Postal Service filed its request to transfer Inbound 

Letter Post small packets and bulky letters, and Inbound Registered service associated 

with such items, to the competitive products list.1  UPS and GCA filed their comments 

on December 10, 2018.2  The Public Representative3 and the International Mailers 

Advisory Group (“IMAG”)4 filed their comments on December 11, 2018. 

 In response to the comments of the Public Representative, the Postal Service 

maintains that its transfer request satisfies the applicable statutory and regulatory 

requirements.  Specifically, the Postal Service takes issue with the Public 

Representative’s statements and conclusions concerning the analysis related to market 

share, expected volume loss resulting from the transfer, Inbound Registered service, 

the Private Express Statutes (“PES”), and cost coverage.  The Public Representative’s 

interpretation of the applicable requirements and the sufficiency of the Postal Service’s 

justification for the transfer request is erroneous and provides no basis to deny the 

Postal Service’s request.   

 In USPS Library Reference USPS-LR-MC2019-17/NP1, the Postal Service 

provided data identifying the Postal Service’s market share in the inbound package 

market, and these data demonstrate that Inbound Letter Post small packets and bulky 

letters satisfy the test governing absence of market power under Section 3642.  USPS 

                                            
1 USPS Request to Transfer Inbound Letter Post Small Packets and Bulky Letters, and Inbound 
Registered Service Associated with Such Items, to the Competitive Product List, Docket No. MC2019-17, 
Nov. 16, 2018; Comments of the Greeting Card Association, Docket No. MC2019-17, Dec. 10, 2018. 
2 Comments of United Parcel Service, Inc. on Notice and Order Concerning Transfer of Inbound Letter 
Post Small Packets and Bulky Letters, and Inbound Registered Service Associated With Such Items, to 
the Competitive Product List, Docket No. MC2019-17, Dec. 10, 2018. 
3 Public Representative Comments, Docket No. MC2019-17, Dec. 11, 2018. 
4 Comments of the International Mailers Advisory Group, Docket No. MC2019-17, Dec. 11, 2018. 
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Library Reference USPS-LR-MC2019-17/NP1 identified the share of the inbound 

package market that is eligible for mailing as an Inbound Letter Post small packet or 

bulky letter, based on weight, and in its response to Chairman’s Information Request 

No. 1 in this docket, the Postal Service confirmed information describing the competition 

faced by Inbound Letter Post small packets and bulky letters.5  Indeed, UPS confirms in 

its comments the fact that Inbound Letter Post small packets and bulky letters are “in 

competition with products offered by private firms like UPS and FedEx.”6    

Despite acknowledging the data furnished in USPS Library Reference USPS-LR-

MC2019-17/NP1, and also acknowledging that “there is competition for mailers in the 

market served by Inbound Letter Post Small Packets and Bulky Letters,” the Public 

Representative concludes that “without any support for the meaning of [the market 

dominance] ‘threshold’ level, the conclusion that the market share is below the threshold 

for market dominance is unsupported on this record.”  However, the absence of an 

identified threshold level in the Postal Service’s transfer request for purposes of the 

Section 3642 market power analysis is not a defect in the Postal Service’s filing, or a 

basis for denying the transfer request.  In previous transfer cases, the Commission has 

determined that the Postal Service’s position in the relevant market falls below the 

market dominance threshold for purposes of the Section 3642 analysis without defining 

the threshold.7  The data provided by the Postal Service demonstrate that the Postal 

                                            
5 United States Postal Service Response to Chairman’s Information Request No. 1, Docket No. MC2019-
17, Dec. 7, 2018, at Response to Question 4. 
6 UPS Comments at 3. 
7 See, e.g., Order Conditionally Approving Transfer, Order No. 4009, Docket No. MC2015-7, July 20, 
2017, at 30-34 (concluding that “the Postal Service does not exercise ‘sufficient market power that it can 
effectively set the price of such product substantially above costs, raise prices significantly, decrease 
quality, or decrease output, without risk of losing a significant level of business to other firms offering 
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Service’s market share in the inbound package market falls well below any recognized 

threshold of market dominance, and the identification of a specific threshold is not 

necessary for the Commission’s Section 3642 market power analysis.8    

 The Public Representative relies upon an inaccurate description of the 

significance of the Postal Service’s discussion of a potential increase in the price of 

Inbound Letter Post small packets and bulky letters after the transfer.  This potential 

price increase aims to address, among other things, concerns related to cost coverage, 

and does not reflect the exercise of market power.  There is no indication that the 

potential price increase would allow the Postal Service to “raise prices significantly . . . 

without risk of losing a significant level of business to other firms offering similar 

products.”9 The Postal Service has addressed the risk element of the Section 3642 

analysis in its express statement that it expects to lose a significant amount of volume 

as a result of a potential price increase, which is exactly the result that would be 

expected from a price increase implemented by a firm without significant market power.   

                                            
similar products’” without identifying a market power threshold for Section 3642 analysis, where the 
Postal Service identified a market share as high as 35.9 percent in a relevant market segment); Request 
of the United States Postal Service to Transfer First-Class Mail Parcels to the Competitive Product List, 
Docket No. MC2015-7, Nov. 14, 2014 (supporting transfer request without identification of market power 
threshold for Section 3642 analysis); Order Adding Lightweight Commercial Parcels to the Competitive 
Product List, Order No. 710, Docket No. MC2011-22, April 6, 2011 (finding that Postal Services shares of 
44 percent (by volume) and 34 percent (by revenue) “indicate the presence of significant competition in 
the marketplace” without identifying a specific market power threshold for Section 3642 analysis).  
8 In general, market share must exceed at least fifty percent to support monopoly power or market 
dominance.  See Bailey v. Allgas, Inc., 284 F.3d 1237, 1250 (11th Cir. 2002) (“A market share at or less 
than 50% is inadequate as a matter of law to constitute monopoly power”) (internal citations omitted); 
Blue Cross & Blue Shield United of Wis. v. Marshfield Clinic, 65 F.3d 1406, 1411 (7th Cir. 1995) (“Fifty 
percent is below any accepted benchmark for inferring monopoly power from market share”) (internal 
citations omitted); U.S. v. Microsoft Corp. 1998 WL 614485 at *25 (D.D.C. 1998) (“courts rarely find a 
market share between 30% and 50% sufficient to establish a dangerous probability of monopolization”) 
(internal citations omitted). 
9 39 U.S.C. § 3642(b). 
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 Acceptance of the Public Representative’s interpretation of the Section 3642 

market power analysis would all but foreclose the Commission from permitting the 

transfer of any product to the competitive product list where the product’s current (i.e., 

regulated) price is artificially lower than the competitive level due to pricing constraints 

beyond the control of the Postal Service.  This is directly contrary to Commission 

precedent, which reflects approval of several transfers for products subject to pricing 

constraints that were conditioned on significant price increases in order to ensure cost 

coverage.10  This appropriately recognizes the fact that “market power” is fundamentally 

the power to durably charge above-market prices, and not a reason to prevent a firm 

from pricing to the market.11  As interpreted by the Public Representative, however, 

Section 3642(b)(1) is concerned only with whether the Postal Service could increase its 

existing rates, regardless of whether those rates are artificially low or whether 

competition from other firms providing similar services would constrain the Postal 

Service’s ability to charge above competitive levels. 

 An analysis of market dominance requires an assessment of both the degree of a 

price increase and the effect (or expected effect) of such a price increase.  Because the 

Public Representative focuses on only one part of the analysis – the potential increase 

                                            
10 See, e.g., Order Conditionally Granting Request to Transfer Parcel Post to the Competitive Product 
List, Order No. 1411, Docket No. MC2012-13, July 20, 2012. 
11 See, e.g., U.S. Dep’t of Justice & Fed. Trade Comm’n, Commentary on the Horizontal Merger 
Guidelines at 1 (2006), available at http://www.justice.gov/atr/file/801216/download (“market power” is 
“the ability profitably to maintain prices above competitive levels for a significant period of time”); Mobil 
Pipe Line Co. v. FERC, 676 F.3d 1098, 1103-04 (D.C. Cir. 2012) (fact that oil pipeline could raise rates by 
15 percent or more if granted market-based rate authority does not show market power if the regulated 
rate is below the competitive rate).  As an example, if the monthly market rate for a one-bedroom 
apartment in a locality were $500, a landlord who leases an apartment at half that amount due to rent 
control would not be said to have “market power” simply because, if the tenant departs and the rent 
control is lifted, the landlord would be able to charge a market rate. 

http://www.justice.gov/atr/file/801216/download
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in prices for Inbound Letter Post small packets and bulky letters – and ignores the 

Postal Service’s representations of the likely effects of a potential price increase (much 

less any attempt to raise prices above market rates), his analysis of the significance of a 

potential price increase for Inbound Letter Post small packets and bulky letters is 

inaccurate and should not inform the Commission’s decision.    

 In contending that the Postal Service has failed to justify the transfer of Inbound 

Registered service associated with Inbound Letter Post small packets and bulky letters, 

the Public Representative has overlooked the importance of the relationship between 

ancillary and special services and host pieces in classification decisions.  For 

international products, ancillary and special services have been classified in the same 

categories as the accompanying host pieces.12  As a result, the Postal Service’s 

demonstration that Inbound Letter Post small packets and bulky letters satisfy the 

statutory and regulatory requirements for transfer to the competitive products list 

justifies the transfer of Inbound Registered service associated with such items to the 

competitive products list. 

In response to the Public Representative’s lack of clarity about the proposed 

MCS language, this language is not an “attempt to prohibit correspondence between 

sender and addressee” or to establish PES compliance.13  Indeed, the proposed MCS 

language would self-evidently accomplish the opposite result: personal correspondence 

would be permitted, so long as it is between the sender and addressee.  (For instance, 

                                            
12 See, e.g., Mail Classification Schedule §§ 2305.5, 2310.5, 2315.5, 2330.5, and 2335.5 (revised Nov. 
16, 2018). 
13 Public Representative Comments at 12. 
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the product could not be used to send batches of third-party personal correspondence.)  

This has nothing to do with the PES; it is instead a provision that gives effect to content 

limitations applied among postal operators.14   

     With respect to the Public Representative’s argument about the interpretation 

of the PES price test in 39 U.S.C. § 601(b)(1),15 it should be borne in mind that much of 

the relevant mail volume is likely excluded or exempt from the Private Express Statutes 

for other reasons, and that the price test only enters this case as a precaution against 

the “theoretical possibility” of mailpieces that will not fall within those other 

exemptions.16  In another recent case that is directly analogous on this point, the 

Commission approved the transfer on the basis of the likely application of other PES 

exemptions, without going further to analyze the price test.17  The Commission should 

do the same here. 

To the extent that the price test warrants analysis, the Public Representative’s 

argument is essentially the same as one that GameFly raised – unsuccessfully – in that 

earlier proceeding, Docket No. MC2015-7.  In that proceeding, the Postal Service 

explained in detail the rationale for applying the price test, in the product-classification 

                                            
14 See Universal Postal Convention Art. 19.2.1.6; Universal Postal Convention Regulations, Article 17-
107.6.2.   
15 PR Comments at 13-14.  To the extent that the Public Representative claims that the product-transfer 
request is deficient because prices are not yet known, id. at 14-15, that is, at most, a basis to approve the 
product-transfer request on a conditional basis, pending review of pricing in an appropriate proceeding for 
that purpose, as the Commission has done many times before.  See, e.g., Order No. 4009, Order 
Conditionally Approving Transfer, Docket No. MC2015-7, July 20, 2017.  The same conditional-approval 
option renders unnecessary GCA’s extraordinary proposal of grafting a price floor directly into MCS 
language, as does the fact that PES exemptions are likely to apply in any event.  See GCA Comments at 
2-3. 
16 Request at 10-11.  
17 See Order No. 4009 at 34-35. 
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context, to the prices charged by the Postal Service and for rejecting as unworkable the 

approach now advocated by the Public Representative.18  Although the Commission did 

not explicitly rule on the interpretive question, it is noteworthy that GameFly’s argument 

did not deter the Commission from approving the transfer.19  Moreover, the Commission 

has approved multiple other competitive classifications that were predicated on an 

application of the price test to Postal Service prices.20  The Public Representative offers 

no reasonable basis for departing from those precedents (and calling the previously 

approved classifications into question) and for replacing the current pragmatic approach 

with a manifestly unworkable one. 

 With respect to the comments submitted by UPS, the Postal Service requested 

the transfer of Inbound Letter Post small packets and bulky letters, and Inbound 

Registered service associated with such items, to the competitive products list, and 

inherent in that request is the expectation that these products, if classified as 

competitive products, would be subject to the same reporting requirements as other 

competitive products.  However, in its comments, UPS contends that if Inbound Letter 

Post small packets and bulky letters, and Inbound Registered service associated with 

                                            
18 Reply Comments of the United States Postal Service, PRC Docket No. MC2015-7, Jan. 7, 2015, at 15-
19. 
19 See Order No. 4009 at 34-35. 
20 Order No. 2160, Order Approving Product List Transfer, PRC Docket No. MC2014-28, Aug. 19, 2014, 
at 5 (finding that Inbound Surface Parcel Post (at UPU Rates) was exempt from the PES because all 
prices were above the Section 601(b)(1) threshold); Order No. 1411, Order Conditionally Granting 
Request to Transfer Parcel Post to the Competitive Product List, PRC Docket No. MC2012-13, July 20, 
2012, at 7 (approving transfer where the Postal Service argued that any letters not exempt from the 
Private Express Statutes for other reasons would be exempt due to the price test); see also Reply 
Comments of the United States Postal Service, PRC Docket No. MC2015-7, at 18 n.27 (collecting 
Commission orders approving product classifications based, at least in part, on application of the price 
test to Postal Service prices). 
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such items, are transferred to the competitive products list, more detailed reporting 

requirements should apply to the transferred products.  In an attempt to support this 

request, UPS relies primarily on arguments made previously in connection with the 

consideration of appropriate reporting requirements for market-dominant Inbound Letter 

Post products.21  These arguments have no relevance in the context of competitive 

products, and competitively classified Inbound Letter Post small packets and bulky 

letters, and Inbound Registered service associated with such items, should be subject 

to the same reporting requirements as other competitive products.  The Commission 

has accepted higher degrees of aggregation for these services for reporting purposes, 

and Inbound Letter Post would be no exception. 

 The Postal Service respectfully requests that the Commission consider this 

Reply, and approve the transfer request. 

 Respectfully submitted, 
 
 UNITED STATES POSTAL SERVICE 
 By its attorneys: 
 
 Anthony F. Alverno 

Chief Counsel, Global Business & Service 
Development 

 
 Jacob D. Howley 
 James M. Mecone 
    
475 L'Enfant Plaza West, S.W. 
Washington, D.C. 20260-1101 
(202) 268-6858 
James.M.Mecone@usps.gov 

                                            
21 Compare Comments of United Parcel Service, Inc. on Notice and Order Concerning Transfer of 
Inbound Letter Post Small Packets and Bulky Letters, and Inbound Registered Service Associated With 
Such Items, to the Competitive Product List, Docket No. MC2019-17, Dec. 10, 2018, at 9-13 with Public 
Redacted Comments of United Parcel Service, Inc. on Proposal Five, Docket No. RM2018-8, Aug. 29, 
2018 and Comments of United Parcel Service, Inc. on Notice of Proposed Rulemaking to Revise the 
Periodic Reporting Requirements, Docket No. RM2018-2, Aug. 17, 2018, at 5-8. 


