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I. INTRODUCTION

Pursuant to Order No. 4882 issuing an Advanced Notice of Proposed Rulemaking to

consider ratemaking procedures for Inbound Letter Post and Order No. 4902 extending the

deadline for filing comments, the Association for Postal Commerce (“PostCom”) submits these

comments on the matters raised by the Petition of the United States Postal Service to Initiate a

Rulemaking Concerning Ratemaking Procedures for Inbound Letter Post and Related Services

(“Petition”), filed November 16, 2018. PostCom supports Postal Service efforts to prepare for

the possible need to self-declare Inbound International Letter Post (“IILP”) rates resulting from a

potential withdrawal from the Universal Postal Union (“UPU”), as indicated in the October 17,

2018 Statement from the Press Secretary. See https://www.whitehouse.gov/briefings-

statements/statement-press-secretary-38/. More broadly, PostCom supports efforts by the Postal

Service to improve the cost coverage of its inbound letter products. The instant Petition,

however, suffers from sufficient legal and technical shortcomings that it must be rejected in its

current form. Most importantly, the Postal Service has not demonstrated a need for the

extraordinary remedy it seeks of exempting a market-dominant product from the strictures of the

price cap, and the Petition does not establish that the Commission even has authority to grant this
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relief. PostCom instead suggests that the Postal Service has alternative means available to

achieve its stated ends without raising questions of the limits of the Commission’s authority

under the Postal Accountability and Enhancement Act (“PAEA”).

II. THE POSTAL SERVICE’S REQUESTED RELIEF SHOULD BE REJECTED

The Postal Service requests that “the Commission . . . replace price-cap treatment” of

rates for IILP and other inbound international market-dominant products “with evaluation of

whether price changes for these services promote the objectives Section 3622(b), taking into

account the factors in Section 3622(c).” Petition at 2. Subsequently, the Postal Service clarified

“that it is not reviving its 2007 argument that the relevant products should be excluded from the

standard market-dominant/competitive classification framework,” and that it “assumes that the

relevant products will remain at least partially within the market-dominant regulatory system.”

United States Postal Service Notice of Clarification at 1 (Nov. 20, 2018). The question presented

by the Petition, then, is “whether the price-cap aspect of the market-dominant rate-regulation

system needs to apply to Inbound Letter Post (and related services).” Id. at 2.

There is no need to answer this question at this time. It is not clear from the Postal

Service’s petition, nor from the statements from the White House that presaged it, that any action

of the kind proposed by the Postal Service is necessary. If the United States unilaterally

withdraws from the UPU, there will still be rates in place for IILP. While the Postal Service will,

from that point on, need to “self-declare” those rates rather than rely on the UPU rates, the

Commission already has procedures in place for establishing and adjusting rates and

classifications. To the extent the Postal Service seeks to increase IILP rates to bring them more

in line with the objectives and factors of the PAEA, it can do so by relying on these procedures.

In fact, the Postal Service has already begun this process in Docket No. MC2019-7 with

its request to move Inbound Letter Post Small Packets to the competitive product list. PostCom



3

has not participated actively in MC2019-7, and it will not opine on the merits of the proposed

transfer in this docket. If the transfer is approved, the Postal Service will have significant

flexibility in setting the rates for this product. If other types of inbound international mail meet

the requirements of a competitive product, the Postal Service can request a transfer of those types

of mail as well. To the extent other inbound international mail products remain in the market

dominant category, as discussed below, the Postal Service can adjust their prices through the

existing procedures for market dominant price changes. In sum, while PostCom understands

why the Postal Service might seek relief in this proceeding as a form of insurance against the

Commission rejecting transfer requests, it has not demonstrated why it cannot use existing price

change procedures to establish new rates for IILP and other products.

A. Excluding IILP from the price cap is not necessary

The fundamental problem with the Postal Service’s Petition is that it asks for

extraordinary relief without demonstrating why that relief is needed. The motivation for the

Postal Service’s request appears in its complaint that “the Presidential Memorandum lacks any

indication that the Postal Service should suffer an offsetting detriment in the form of reduced

price-cap authority or even price decreases for domestic-origin mail.” Petition at 7. First, the

Presidential Memorandum was directed to the State Department and is entirely silent on this

issue; it provides no basis for establishing an entirely new domestic regulatory regime governing

IILP. See generally Modernizing the Monetary Reimbursement Model for the Delivery of

Goods Through the International Postal System and Enhancing the Security and Safety of

International Mail, 83 Fed. Reg. 47791 (Sept. 20, 2018) (“Memorandum”). To the contrary, it

specifically states that the Memorandum “shall be implemented consistent with applicable law”

and that “[n]othing in this memorandum shall be construed to impair or otherwise affect . . . the

authority granted by law to an executive department or agency.” Id. at 47793. The
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Memorandum does not direct the Postal Service to take any specific action; rather, it simply sets

forth various statements of policy regarding rates for foreign-origin mail, including that they

should not “favor foreign mailers over domestic mailers” or “postal operators over non-postal

operators” and that the UPU should be reformed such that these rates “fully reimburse the USPS

for costs to the same extent as domestic rates for comparable services.” Id.

But on a more practical level, there is no reason to believe that increasing prices for IILP

would result in any meaningful decrease in the Postal Service’s price cap authority or require

price decreases for domestic origin mail. Rather, because of the relative volumes of IILP and

First-Class Mail as a whole, the overall impact of needed price adjustments is likely minimal.

The quantifiable impact on domestic origin mail may be de minimis. Because the Postal Service

did not provide any information in its Petition that would allow the public or the Commission to

analyze this impact, PostCom has asked the Commission to issue information requests for

disaggregated IILP volumes and any studies of this impact. See Motion of the Association for

Postal Commerce for Issuance of Information Requests (Dec. 4, 2018). If the Postal Service has

not studied this issue, it cannot know whether there is any need for its requested relief. The

Commission should not reach a decision on the novel and important legal issues raised by the

Petition in the absence of any demonstration of a concrete need for the requested relief.

There are precedents that suggest how the Postal Service can achieve its stated objectives

without the requested ruling from the Commission. Several of the Postal Service’s products

contain rate categories where cost coverage is less than 100 percent. In those cases, the Postal

Service typically imposes larger than average price increases over a multi-year period to

gradually bring the rates into compliance. If the Postal Service feels that trying to make IILP

rates compliant in one fell swoop would create pricing anomalies elsewhere in First-Class Mail,



5

the law includes enough flexibility for the Postal Service to take a more graduated approach.

There are other approaches, including establishing new products and associated new prices, that

may be available within the existing regulatory framework as well.

B. The Postal Service’s petition rests on a flawed legal basis

Because there is no practical reason to grant the Postal Service’s request at this time,

there is no need for the Commission to consider the legal questions the Petition raises. If it were

to evaluate these legal issues, however, the Commission would find that the Petition

mischaracterizes the Commission precedent on which it relies. Moreover, the Petition requests

relief that the Commission cannot grant. So long as products are categorized as market

dominant, their prices must comply with the price cap.

PostCom’s argument demonstrating that the Commission lacks the authority to develop a

system of ratemaking that allows above-CPI price increases for market dominant products is set

forth in detail in its comments in Docket No. RM2017-3, and PostCom will not rehash those

arguments here. See Docket No. RM2017-3, Comments of Alliance of Nonprofit Mailers, et al., at 9-29

and Appendix A (March 1, 2018). In short, the Commission does not have the legal authority to

apply the CPI price cap selectively. The CPI Cap must apply to all market dominant products, as

any system of market dominant price regulation is required to include a CPI-based price cap by

39 U.S.C. § 3622(d)(1)(A). Further, even if the Commission were to adopt the position that 39

U.S.C. § 3622(d)(3) allows it to establish a new system of rate regulation pursuant to the 10-year

review that does not include a CPI-based cap, it has not done so. The current system (and its

price cap) remains in place. As the Petition recognizes, “[t]o the extent that international mail

and services are classified as market-dominant, they are still part of the overall regulatory

system”—and that “system” includes a price cap. Petition at 9. The Commission lacks any

authority to allow above-CPI increases to market-dominant products.
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Additionally, the Postal Service’s arguments that the price cap should not apply to IILP

contain several inaccuracies that need to be addressed. For instance, the Postal Service claims

“Nothing in the text or legislative history of the Postal Accountability and Enhancement Act

suggests that Congress understood foreign postal operators or foreign mailers to be within the

zone of interests protected by the existing price cap.” Petition at 7. This assertion is noteworthy

for two reasons. First, the price cap is not limited to specific “zones of interest”; it is a blanket

requirement that applies to all market dominant products. But even if this were a relevant

consideration, foreign postal operators and foreign mailers are not necessarily the agents paying

IILP rates. For example, foreign posts aggregate mail from a number of sources including

American expatriates and tourists sending cards and letters back to the United States. Surely

these users of the Postal Service are within the “zone of interests” protected by the price cap.

The Postal Service also appears to mischaracterize the Commission’s earlier rulings. For

instance, the Postal Service claims that “the Commission’s only explanation for extending the

price cap to inbound and outbound international mail [in Order No. 43] shares Congress’s focus

on individual customers of the Postal Service – that is, on customers for outbound international

mail – with no attention to foreign postal operators.” Petition at 8-9. This statement, however, is

largely irrelevant to the Commission’s reasoning in Order No. 43—the question of the protection

of foreign postal operators did not play a role in the Commission’s decision to apply the price

cap to IILP. Rather, the Commission first rejected claims that “section 407 establishes a

different system of regulation for inbound mail” that would obviate the need to classify inbound

international mail as either market dominant or competitive. Order No. 43 at ¶¶ 3010-13. It

concluded that inbound international mail, like any other product, must be classified as market

dominant or competitive. Id. at ¶3013. The question then posed was whether various types of
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international mail should be treated as market dominant or competitive, and if market dominant,

in what class should they be placed for purposes of calculating the price cap. The discussion the

Postal Service cites in its Petition goes to this question. See Petition at 5-9 (citing, inter alia,

Order No. 43 at ¶¶3034-3039). The Commission never suggested in Order No. 43 that a market

dominant international product could be exempted from the price cap. And it specifically stated,

contrary to the Postal Service’s contention, that “the conclusion that §3622(d)(2)(A) applies only

to domestic mail does not necessarily follow” from the fact that the DMCS did not include

international mail when PAEA was enacted. Order No. 43 at ¶ 3035 (internal quotations

omitted); compare Petition at 9 (“After all, Section 3622(d)(A) demonstrates Congress’s intent

that the price cap not necessarily apply to international mail” (emphasis in original)).

In general, the Postal Service appears to ascribe to the Commission a specific motive in

Order No. 43 that is both unsupported by evidence and unnecessary. The Postal Service enjoys a

statutory monopoly over the carriage of international letters. There need be no other motivation

or explanation for the Commission to apply the CPI price cap to those products.

III. CONCLUSION

As indicated above, PostCom supports the intention of the Postal Service to increase the

cost coverage of IILP and is not opposed to self-declaration of international rates as a matter of

policy. Having taken no position in MC2019-7, PostCom urges a speedy resolution of that

docket. However, in this proceeding the Postal Service seeks to create additional regulations that

are unnecessary, that would increase complexity and administrative burden, and likely violate the

requirements of PAEA. For the reasons stated above the Commission should reject the Postal

Service’s Petition, and the rates for IILP should remain subject to the price cap. To the extent

the Commission chooses to grant the Postal Service’s request in this case, PostCom strongly

urges the Commission to specify that any exceptions to the price cap requirement created therein
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are applicable only in this instance and create no precedent with regard to the application of the

price cap requirement to domestic products.

Respectfully submitted,
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