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I. INTRODUCTION 

Pursuant to Commission order issued November 20, 2018, the Public 

Representative hereby responds to the Commission’s request for Comments on its 

Notice of the Postal Service’s November 18, 2018 request to transfer Inbound Letter 

Post Small Packets and Bulky Letters, and Inbound Registered service associated with 

such items from the market dominant product list to the competitive product list.1  

II. PUBLIC REPRESENTATIVE’S POSITION 

The Public Representative is unable to recommend approval of the Request to 

transfer the Inbound Letter Post Small Packets and Bulky Letters and Inbound 

Registered service associated with such items.  The Postal Service’s Request including 

its attached Statement, Proposed MCS language and non-public library reference, 

combined, fail to provide record support for the transfer required by section 3642 of title 

39. 

    

                                            
1
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and Inbound Registered Service Associated with Such Items to the Competitive Product List, November 
20, 2018 (Order No. 4883). 
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III. BACKGROUND 

On November 16, 2018, the Postal Service filed a Request with the Commission 

pursuant to 39 U.S.C. § 3642 and 39 CFR § 3020.30 et seq., to transfer from the market 

dominant product list to the competitive product list the Inbound Letter Post Small 

Packets and Bulky Letters, and Inbound Registered service associated with such items.2  

To support the transfer request, the Postal Service filed with its Request: Statement of 

Supporting Justification, Attachment A; Draft Mail Classification Schedule (MCS) 

Language, Attachment B; and Resolution of the Governors of the United States Postal 

Service, November 13, 2018 (Resolution No. 18-9), Attachment C. 

The Postal Service asserts that the new Inbound Letter Post Small Packets and 

Bulky Letters product fulfills all of the criteria for competitive products under section 

3642.  See Request at 5-8.  The Request states that mailers use Inbound Letter Post 

Small Packets and Bulky Letters to ship goods as an alternative to competitive parcel 

products offered by the Postal Service or private delivery service companies and that 

such mailers have multiple postal and commercial options.  Id. at 5, 7.  The Postal 

Service claims that its “share of the relevant market falls below the threshold for market 

dominance.”  Id. at 7. 

The Postal Service further states that the Private Express Statutes (PES) do not 

apply to the Inbound Letter Post Small Packets and Bulky Letters product because:  (1) 

documents that are combined with goods are likely invoices or advertising materials that 

are exempt from PES; (2) most Inbound Letter Post Small Packets and Bulky Letters 

mailpieces will weigh more than the 12.5 ounce threshold and will likely be exempt from 

PES; and (3) the Postal Service is likely to propose prices for the Inbound Letter Post 

Small Packets and Bulky Letters product that are at least 6 times the price charged for a 

one-ounce First-Class Mail Single-Piece Letters mailpiece.  Id. at 10-11. 

                                            
2
 United States Postal Service Request to Transfer Inbound Letter Post Small Packets and Bulky 

Letters, and Inbound Registered Service Associated with Such Items, to the Competitive Product List, 
November 16, 2018 (Request). 



Docket No. MC2019-17                         – 3 –           Public Representative Comments 
 
 
 

 

The Postal Service has not determined prices for the Inbound Letter Post Small 

Packets and Bulky Letters product but expects such prices to be “fully remunerative and 

provide healthy contribution to institutional costs[,]” to satisfy 39 U.S.C. § 3633(a)(1) and 

(2).3  Furthermore, the Postal Service asserts that after the transfer of the Inbound Letter 

Post Small Packets and Bulky Letters product, competitive products, as a whole, will 

continue to contribute an appropriate share towards total institutional costs of at least 5.5 

percent.  Id.; see 39 U.S.C. § 3633(a)(3); 39 CFR  § 3015.7. 

The Postal Service also asserts that transferring Inbound Letter Post Small 

Packets and Bulky Letters from the market dominant product list to the competitive 

product list will improve consistency of product listing treatment between inbound and 

outbound products.  Request at 12.  Specifically, the Postal Service notes that “outbound 

international products analogous to those at issue here” are already on the competitive 

product list, as are Inbound Air and Surface Parcel Post, which are similar to Inbound 

Letter Post Small Packets and Bulky Letters.  Id. 

IV. PROPOSED TRANSFER  

A. The Public Representative Does Not Oppose the Transfers in Theory but is 
Unable to Find Support in this Record Sufficient to Justify Transfer under 
§ 3642(b)(1) of Inbound Letter Post Small Packets and Bulky Letters to the 
Competitive Product List.  

Under 39 U.S.C. § 3642(b)(2), a product is ineligible to transfer from the market 

dominant product list to the competitive product list if it is covered by the postal 

monopoly.  A market dominant category in the product list consists of those products   

over which the Postal Service exercises sufficient market power that it can, without risk 

of losing a significant level of business to other firms offering similar products: 1. Set the 

price of the product substantially above costs; 2. Raise prices significantly; 3. Decrease 

                                            
3
 Id. at 9.  The Postal Service has not declared an implementation date and expects the transfer 

will be effective when self-declared prices go into effect or as otherwise determined by the Postal Service 
Board of Governors.  Id. 
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quality; or 4. Decrease output.  The competitive category consists of all other products.  

39 U.S.C. § 3642(b)(1).   

The Postal Service Request, including the Statement of Supporting Justification 

(Statement) by Franca S. Davis, Managing Director Global Business,4 as well as an 

accompanying nonpublic library reference, USPS-LR-MC2019-17/NP1, has attempted to 

present a prima facie case that small packets and bulky letters meet the criteria of 

39 U.S.C. § 3642(b)(1) to justify transfer to the competitive product list.  The Request 

fails to demonstrate that none of the several potential disqualifiers for market dominant 

classification apply—most often discussed is the ability to raise prices significantly 

without risk of losing a significant level of business to other firms.  If it can raise prices 

significantly without losing a significant level of business to other firms, inter alia, the 

product is market dominant and does not qualify for transfer to the competitive product 

list.   

The Postal Service fails to make a showing that none of the tests for market 

dominance in § 3642(b)(1) apply to small packets and bulky letters.  Although there is 

competition for the products, the market share threshold level is undefined and the 

impact of prices on the level of business and whether prices can be raised significantly is 

unquantified.   

1. Competition 

With respect to competition, the Statement says, mailers of inbound goods 

weighing less than 4.4 pounds have “multiple postal and commercial options” with 

different features including delivery time, tracking and indemnity.  Id.  The Postal Service 

states that mailers use Inbound Letter Post Small Packets and Bulky Letters product to 

ship goods as an alternative to competitive parcel products offered by the Postal Service 

                                            
4
 Request, Attachment A (hereafter Statement).  

 



Docket No. MC2019-17                         – 5 –           Public Representative Comments 
 
 
 

 

or private delivery service companies and that such mailers have multiple postal and 

commercial options.  Request at 5.  

The Request claims Letter Post Packets used primarily for the shipment of goods 

compete with UPS, FedEx, and other private delivery service companies.  Id. at 2.  It 

points out that as early as the Commission’s Order No. 43,5 the Commission recognized 

the parcels markets is competitive and Inbound Letter Post Small Packets and Bulky 

Letters are included within the parcels market.  Request at 5.  It also cites a recent 

United Parcel Service statement in Docket No. RM2017-3 that urged the Commission to 

reclassify Inbound Letter Post as competitive to “comport with market realities.”  Id. at 6.  

The Statement also details competition from foreign postal operators through extra-

territorial offices of exchange (ETOEs) as well as from foreign postal operators and 

shipping companies engaged in rate or transportation-cost arbitrage.  Statement at 6-7.    

  The Statement does not discuss the extent that other competitive options are 

available for Registered service associated with Inbound Letter Post Small Packets and 

Bulky Letters for which the Postal Service also requests transfer to the competitive list. 

Comment on Competition 

The Public Representative concurs with the Postal Service that there is 

competition for mailers in the market served by Inbound Letter Post Small Packets and 

Bulky Letters.  However, the Postal Service has not attempted to demonstrate that there 

is competition for Registered service which it also requests to transfer to the competitive 

list as “services accompanying” inbound E format mail, Request at 2, nor has it explained 

why the prices for Registered service sold in connection with small packets and bulky 

letters necessarily must be transferred to the competitive list merely because it is a 

service sometimes associated with small packets and bulky letters.  Consequently, the 

                                            
5
  Docket No. RM2007-1, Order Establishing Ratemaking Regulations for Market Dominant and 

Competitive Products, October 29, 2007, Order No. 43 at 86.   
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record does not contain support for the Request to transfer Registered service to the 

competitive product list.    

2. Market Share 

The Statement also claims the Postal Service’s share of the relevant market falls 

below the threshold for market dominance. Statement at 3.  The Statement points to 

market research concluding that the Postal Service has limited market share for inbound 

package volume, even if last mile delivery is included.  Id. at 4, citing USPS-LR-MC2019-

17/NP1.  The Statement explains that because the majority of inbound package volume 

includes items eligible for mailing as packets based on weight, it is reasonable to 

conclude market share for small packets and bulky letters is similar to Postal Service 

market share for inbound packages. Id.   

Comment on Market Share 

Although the Statement claims the Postal Service’s share of the relevant market 

falls below the threshold for market dominance, it makes no attempt to define or 

otherwise explain that threshold level.  The nonpublic library reference offers no 

guidance except to cite the Postal Service’s estimated level of market share.  The 

estimated or calculated market share is presented as simply a single market share 

percentage calculated for small packets and bulky letters.  At best, without any support 

for the meaning of “threshold” level, the conclusion that the market share is below the 

threshold for market dominance is unsupported on this record.   

Also, there is no showing that the Postal Service’s share of the market is 

necessarily one that will not allow it to dominate the market.  The Postal Service admits 

that it competes against shipping services offered by integrators such as UPS, FedEx 

and DHL and freight forwarders and consolidators as well as foreign postal operators 

through extra-territorial offices of exchange (ETOEs).  These also offer the alternative of 

“ABC mail” which is routed through third countries at lower terminal dues rates. Id. at 6. 
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Foreign postal operators and shipping companies engage in rate or transportation-cost 

arbitrage.  Id. at 7.  However, the Postal Service acknowledges rates would be set at 

prices above the previous prices of inbound Letter Post set through UPU convention. Id.  

This would be consistent with the policy of the Presidential Memorandum. Id. Thus, there 

is a level of market dominance present that will allow it to increase rates.  While the 

Postal Service “has little incentive to raise prices” for small packets and bulky letters 

“above those for competitive products” of the Postal Service or others, at which point 

relevant volume would shift to competitors, id., the Postal Service has also clearly stated 

its intention and thus its belief that its position in the market makes it “likely to propose 

prices to the Governors at or above the levels necessary to fit within the price exception 

in 39 U.S.C. § 601(b)(1).” Id. at 5. That is, the price exception at which others may carry 

letters out of the mail, i.e., “at least the amount equal to 6 times the rate currently 

charged for the first ounce of a single-piece first class letter.”  Id.   

Again, the Postal Service’s Request does not explicitly explain that an increase of 

its current rates to 6 times the First-Class Single-Piece rate is not a significant increase 

in rates.  Nor does it explain that its market share will allow it to increase rates so 

significantly to 6 times the single-piece rate without risk of losing a significant level of 

business to other firms offering similar products, although it claims its market share is 

below an undefined threshold.  Nor does the Request indicate whether the market will 

allow the Postal Service to set the price of the product substantially above costs, or 

indeed, whether such a price at 6 times the single-piece first class letter rate would not 

be substantially above costs.  Other than the estimated market share, there is no attempt 

to address the other requirements of § 3642(b) quantitatively.  

3. Prices 

The Statement explains that new prices are to be established for Small Packets 

and Bulky Letters that are higher than the prices previously applicable for Small Packets 

and Bulky Letters weighing 4.4 pounds or less, but it claims, without much more, that this 
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does not demonstrate market power.  Statement at 4.  The Statement also notes that the 

expected price increase will only allow the achievement of full cost coverage and 

compliance with the Presidential Memorandum, and does not represent an increase of 

prices already exceeding costs.  Id.  The Postal Service points out, “The Commission 

has recognized a price increase for this purpose is not evidence of market power for 

analysis of mail classification.”  Request at 8.6  In addition, the Postal Service Request 

says that it expects to lose a measurable amount of volume to competitors.  Id.; 

Statement at 4.   

Comment on Prices 

Although the Postal Service “expects” to lose a “measurable amount of volume to 

competitors”, id., the Request does not demonstrate that the Postal Service does not 

exercise sufficient market power that it can effectively set the price of such product 

substantially above costs, nor does it demonstrate a lack of market power to raise prices 

significantly without risk of losing a significant level of business.  In fact, the Postal 

Service indicates that it fully expects that it does have the power to set prices before 

implementation of new rates at levels that, it says, are within the scope of the exceptions 

or suspensions to the Private Express Statutes that require the price to be at least the 

amount equal to 6 times the rate currently charged for first ounce single-piece First- 

Class letters.  Statement at 5.  The Postal Service explains: “No longer . . . will the 

Postal Service be constrained to accept mail at UPU-set terminal dues rates; it may now, 

for the first time, have to self-declare the terminal dues rates to be charged. Those rates 

will necessarily have to be higher than the existing terminal dues rates in order to ensure 

that they are appropriate.”  Request at 6-7.  

 Chairman’s Information Request No. 1 asked for a further explanation of the 

Postal Service’s expectation to “lose a measureable amount of volume.”7  The Response 

was unable to provide any objective measure, merely pointing to the obvious, the result 

                                            
6
 Citing, inter alia, Docket No. CP2013-3, Order Approving Changes in Rates of General 

Applicability for Competitive Products, November 8, 2012, Order No. 1536 at 4, 11-12. 

7
 Chairman’s Information Request No. I, November 30, 2018, question 2 (CIR No. 1). 
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of increased prices is reduced volume.8  The Response contains no objective account of 

“measureable” nor any claim that a measurable volume lost comports with answering the 

statutory question of whether the Postal Service can “raise prices significantly…without 

risk of losing a significant level of business to other firms offering similar products.”  

39 U.S.C. § 3642(b)(1).  

In conclusion, the Request’s attempt to demonstrate that the Inbound Letter Post 

Small Packets and Bulky Letters do not meet the statutory test for the market dominant 

category of products leaves too much unproven for the Commission to ferret out, or to 

surmise, or to take on faith that the requirements of § 3642(b)(1) are met. 

B. The Postal Service Has Provided Sufficient Information for the 
Commission to Give Due Regard to the Three Additional Considerations 
Required by § 3642(b)(3).     

1. Availability and nature of enterprises in the private sector that 
engage in the delivery of the product. 39 U.S.C. § 3642(b)(3)(A). 

The Postal Service makes the following assertions regarding private 

sector enterprises delivering the product it requests to transfer.  Small Packets 

and Bulky Letters compete against shipping services such as Fed Ex, UPS and 

DHL and freight forwarders and consolidators and competitive products of the 

Postal Service.  Foreign operators compete through extra-territorial offices of 

exchange (ETOEs). Private shipping companies may also offer the alternative 

ABC re-mail by routing mail through third countries.  Statement at 6. 

 

 

2. Views of those who use the product involved on the 
appropriateness of the proposed action. 39 U.S.C. 
§ 3642(b)(3)(B). 

                                            
88

 United States Postal Service Response to Chairman’s Information Request No. 1, December 7, 
2018, question 2. 
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The Postal Service asserts that a likely major concern for users of the 

products is that prices will be set above the previous Inbound Letter Post prices.  

Id. at 7. But there is little incentive for the Postal Service to raise prices above 

other Postal Service competitive products or UPS, FedEx or other competitors.  

Yet, price increases would be consistent with the Presidential Memorandum.  Id. 

7.   

3. Likely impact of the proposed action on small business 
concerns (within the meaning of section 3641(h). 39 U.S.C. 
§ 3642(b)(3)(C). 

The Postal Service explains that the impact of the transfer on small firms 

is unlikely to be disproportionate.  Statement at 7.  The users of these services 

are foreign postal operators and mailers, are not interests of a primary concern 

to U.S. postal regulation.  Id.  Many small U.S. businesses have supported price 

increases because the current rates distort the market to the disadvantage of 

U.S. mailers and small businesses.  Id. at 8.  A price increase may increase 

costs of supplies and inventory, but competing products will constrain price 

increases above that needed to meet the legal and policy criteria.  Id.  

Comment on the Three Additional Considerations 

The Public Representative believes that the Postal Service’s Request has 

provided sufficient guidance to the Commission about the additional 

considerations to which the Commission must give due regard when deciding 

whether to transfer products to the competitive list. 

C. The Postal Service Asserts that the Proposed Transfer of the Competitive 
Products Conforms to the Private Express Statutes, 18 U.S.C. § 1696, 
subject to exceptions in 36 U.S.C. § 601. 

The Postal Service argues that transfer to the competitive products list of Small 

Packets and Bulky Letters will not violate the Private Express Statutes (PES), 18 U.S.C. 

§§ 1693-1699; 39 U.S. C. §§ 601-606.  It acknowledges that a product may be 



Docket No. MC2019-17                         – 11 –           Public Representative Comments 
 
 
 

 

categorized as competitive only if it is not covered by the PES.  Request at 10, see also, 

§ 3642(b)(2).   The Postal Service asserts the product is not prohibited by the PES if it 

fits within the scope of the exceptions or suspensions of the PES.9  Statement at 5.  

There are exceptions to, or suspensions of, the PES for letters that relate to the contents 

of a package such as invoices and certain advertising, and therefore much of the small 

packets and bulky letters mail that involve the shipment of goods including these 

documents comply with the PES. 

However, UPU regulations also permit, combining with goods, incidental 

correspondence other than invoices and advertising in Inbound Letter Post.  Request at 

10.  The Statement admits that, therefore, some of the Small Packets and Bulky Letters 

may include some non-exempt letters.  Statement at 5.  The concern is that some of the 

Small Packets and Bulky Letters will include correspondence subject to the PES.  

Request at 10-11.  If that correspondence is subject to the PES then, as the Postal 

Service states, the product may not be characterized as competitive.  

 The Postal Service responds to the potential PES disqualification by suggesting 

that “the Postal Service is likely to propose rates for Inbound Letter Post for 

consideration by the Governors that reflect consideration of the price test in 39 U.S.C. 

§ 601(b)(1), so that the minimum price at an average weight per piece could be at least 6 

times the basic rate of postage.”  It cites to several Commission orders where it says the 

Commission has “accepted each such proposed classification.”  Request at 11.  In 

several cases, the Commission has permitted product transfers to the competitive list of 

products upon finding that the transferred competitive product falls outside the scope of 

the PES.10 

                                            
9
 See 39 C.F.R. § 310.1 (defining a letter). 

10
 For instance, Inbound Surface Parcel Post (at UPU rates) were transferred in Docket No. 

MC2014-28, Order Approving Product List Transfer, Order No. 22160, August 18, 2014.  
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Comment on the PES 

This case comes before the Commission in circumstances that differ from 

previous transfer cases.  Pursuant to a Presidential Memorandum of August 23, 2018, 

the Secretary of State has given notice to the UPU that the United States is withdrawing 

from the UPU effective mid-October 2019.  Request at 3-4.  The State Department has 

recommended adoption of self-declared terminal dues rates no later than January 1, 

2020, unless renegotiation of UPU rates by the State Department is resolved to permit 

the Postal Service’s continued participation in the UPU.  Id. at 4.  Thus, if Postal Service 

descriptions of service are not subject to UPU requirements, the Postal Service may 

prohibit personal correspondence in small parcels and bulky letters as its proposed MCS 

language may be intended to do, and thus the product should comply with the PES. 

The proposed MCS language attached to the Request appears to prohibit certain 

personal correspondence.  Attachment B, MCS section 2340.1c.  This mail would be 

sealed against inspection so that, although certain personal correspondence is 

prohibited, monitoring this mail is difficult.  Request, Attachment B, MCS section 

2340.1b.  Proposed Postal Service MCS language for Inbound Letter Post Small Packets 

and Bulky Letters would specifically prohibit correspondence exchanged between 

persons other than sender and the addressee.  It states:  “The insertion of 

correspondence, with the exception of archived materials, exchanged between persons 

other than sender and the addressee or persons living with them, is prohibited.” 

(Emphasis supplied.)  Request Attachment B, Section 2340.1c.  The purpose of this 

language is unclear.  More likely, it may attempt to prohibit correspondence between 

sender and addressee, in which case, the PES likely would be met by such a prohibition.  

The Commission has held that placing content restrictions prohibiting the transferred 

product from containing items classified as “letters” satisfies the PES requirement 

otherwise prohibiting transfer to the competitive product list.11  On the other hand, 

                                            
11

 Docket No. MC2011-22, Order Adding Lightweight Commercial Parcels to the Competitive 
Product List, April 6, 2011 at 7.  But see, Docket No. MC2012-44, Order Approving Request for Product 
List Transfer, September 10, 2012, at 6 (Commission finding in transferring Outbound Single-Piece First-
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because the Postal Service argues that the PES requirements are met if the transferred 

product rates are at least 6 times Postal Service’s First-Class single-piece rate, the 

Postal Service apparently does not believe that its proposed MCS language contains the 

necessary prohibition against personal correspondence needed to meet the PES 

requirements.  The Commission should request additional clarification of this MCS 

language.   

 To remedy the PES prohibition, the Postal Service argues that its competitive 

rates for the transferred product may be increased to at least 6 times the First-Class 

single-piece rate.  This purports to solve the issue of PES compliance regarding the 

inclusion of incidental personal correspondence normally prohibited in mail of this type.12  

In fact, in the cases cited by the Postal Service, the 6 times First-Class one ounce single-

piece rate argument has not been specifically accepted by the Commission as a basis 

for compliance with the PES.13  Rather, the 6 times rate argument is most appropriate as 

support for a Postal Service showing that it lacks market power to justify product transfer 

because the competitive rates it plans to charge of 6 times the First-Class single-piece 

one-ounce rate will be competing with the minimum rates competitors are required to 

charge.  The Postal Service cites to this potential future rate as evidence of potential 

competition from those who would charge the 6 times First-Class one ounce rate: “it may 

                                                                                                                                              
Class Mail International Packages (Small Packets) and Rolls,  “FCPIS,” that because the letter monopoly 
was suspended in 1986 with respect to international letters, FCPIS falls outside the scope of the letter 
monopoly). 

12
 In fact, the Postal Service very carefully avoids stating affirmatively that rates will be six times 

the First-Class single-piece rate.  It only states that “the Postal Service is likely to propose rates for 
Inbound Letter Post for consideration by the Governors that reflect consideration of the price test in 39 
U.S.C. § 601(b)(1), (the six times the First-Class rate test). (Emphasis added.)  

13
 The Postal Service cites to Order No. 2160, in Docket No. MC2014-28, August 19, 2014, as the 

basis for a Commission finding a PES exemption “because all prices were above the Section 601(b)(1) 
threshold”.  Request at 11 n. 23.  But that Commission order only recites the Postal Service’s argument; it 
does not specifically adopt the Postal Service’s argument.  The order states only that, “The Commission 
finds that Inbound Surface Parcel Post (at UPU rates) falls outside the scope of the Private Express 
Statutes.”  Order No. 2160 at 5.  Similarly, the other Commission order cited by the Postal Service in the 
same note 23 also does not specifically adopt the Postal Service‘s argument.  Order No. 1411, Docket No. 
MC2012-13, July 20, 2012 at 7.    
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be assumed that alternative delivery could also be obtained from a private carrier at a 

price exceeding this test.”  Request at 12.    

 The 6 times First-Class rate argument is not persuasive for compliance with the 

PES for another reason.  The Postal Service regulations provide that the 6 times rule 

does not apply to carriage by the Postal Service.  Rather, it applies to others who would 

carry personal correspondence out of the mails, not to the Postal Service.14  It therefore 

appears that competitive Postal Service rates at 6 times the First-Class single-piece rate 

is beside the point for purposes of measuring Postal Service compliance with the PES.   

As a practical matter, the purpose of the PES is to ensure that the Postal Service 

receives revenue for most of the transport and delivery of personal correspondence mail.  

The 6 times the letter rate requirement is a level high enough to act as a deterrent to 

mailers of personal correspondence from going outside the mails rather than sending 

correspondence through the Postal Service unless the correspondence is urgent or 

requires handling not available from the Postal Service.  Consequently, mailers will 

usually be motivated to use the Postal Service for such correspondence.  Subject to 

exemptions and exceptions, only when the mailer is willing to pay 6 times the letter rate 

and go outside the mails, will the Postal Service fail to receive revenue from the 

transportation and delivery of that correspondence.  

The Postal Service’s intention to increase rates for the transferred services to at 

least 6 times the letter rate demonstrates its view that while there is competition for the 

transportation and delivery of this mail, the competition is not so stiff as to prevent it from 

likely raising the rates more than significantly to 6 times the letter rate.    

The Postal Service is also essentially asserting without any objective measures or 

documentation that the rates will not only cover the attributable cost and an appropriate 

share of the institutional cost for the underlying service for the transferred mail, but that it 

                                            
14

 “Private carriage, private carrier, and terms of similar import used in connection with the Private 
Express Statutes or these regulations mean carriage by anyone other than the Postal Service, regardless 
of any meaning ascribed to similar terms under other bodies of law or regulation. “ 39 C.F.R. § 310.1(e). 
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will also be high enough to compensate the Postal Service for its revenue lost due to the 

incidental inclusion of personal correspondence in the mailing which should be mailed 

separately at the equivalent First-Class one-ounce letter rate.  

Unfortunately, there is nothing in this record at this time to demonstrate either that 

relaxed competition will permit the Postal Service to charge 6 times the letter rate or that 

if it does, that it would be made whole for the loss of revenue (or profit) it would 

otherwise garner if that personal correspondence were mailed at the letter rate.    

In other words, the assurance that the rates will be increased to 6 times the letter 

rate is inapt as a means of testing for PES compliance.  The documentation makes no 

effort to address these factual issues.  

D. Compliance with 39 U.S.C. § 3633(a) 

The Postal Service must also demonstrate that the product transfer will not cause 

market dominant products to subsidize competitive products, that the product will cover 

costs attributable and that the product will contribute to institutional costs.  39 U.S.C.  

§ 3633(a)(1)-(3).  The Postal Service has been charging UPU rates for these services, 

known to be relatively low.  The Postal Service has not provided any workpapers 

indicating cost coverages that may result from rates not yet proposed.  

The Postal Service states only that “price changes would be proposed in a 

separate competitive price change case that would be completed before implementation 

of the new Inbound Letter Post Small Packets and Bulky Letters category.”  Statement at 

6 n. 9.  Given the lack of rate information, any approval of the transfer must be 

conditioned upon the filing and approval of competitive rates that meet the requirements 

of § 3633.  Orders conditional upon the proposal, review, and approval of prices have 

been issued previously in such cases.15  In Order No. 4009, the First-Class Parcels 

Retail (Single-Piece) product transferred from the market dominant list was known to 

                                            
15

 See, i.e., Docket No. MC2017-7, Order Conditionally Approving Transfer, Order No. 4009, July 
20, 2017 at 41. 
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cover its attributable costs with a cost coverage well above 100 percent.  Order No. 4009 

at 37-38.  The Commission was also able to conclude the transferred product would 

have little impact on the ability of all competitive products collectively to cover an 

appropriate share of institutional costs and concluded that the requirement in 39 U.S.C. 

§ 3633(a)(3) was met.  From this it followed that the requirement of § 3633(a)(1) that 

prohibits the subsidization of competitive products market dominant products was met. 

Id. at 38.  In this case, where rates have not been proposed and existing rates have 

been subject to UPU limitations, the Postal Service has not demonstrated that the 

current rates meet the requirements of § 3633(a).  Any order approving the transfer must 

be conditioned upon proposal, review, and approval of prices. 

V. CONCLUSION 

The Public Representative respectfully submits the foregoing comments for the 

Commission’s consideration.  

 

Respectfully submitted, 
 
 
____________________  
Kenneth E. Richardson 
Public Representative 
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