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The Postal Service requested expeditious consideration of its petition to initiate 

this rulemaking because the Commission’s resolution will bear on a number of business 

decisions and regulatory proceedings necessary to implement self-declared rates on or 

before January 1, 2020.1  Although the Commission’s subsequent advance notice of 

proposed rulemaking did not commit to the Postal Service’s requested 60-day 

timeframe, the notice’s establishment of a 20-day public comment period suggests 

compatibility with an expedited schedule, particularly in light of the implication that the 

Commission might conduct a second stage of rulemaking.2  Asserting that expedition is 

unjustified, the Association for Postal Commerce (PostCom) seeks an extension of the 

comment period to 30 or even 45 days.3  Many of PostCom’s arguments in support of a 

longer comment period are questionable. Most importantly, the Postal Service continues 

to assert that, whatever timeline the Commission chooses for comments, it should 

                                            
1 Petition of the United States Postal Service to Initiate a Rulemaking Concerning Ratemaking 
Procedures for Inbound Letter Post and Related Services [hereinafter “Petition”], PRC Docket No. 
RM2019-2 (Nov. 16, 2018), at 2, 10. 
2 See generally Order No. 4882, Advance Notice of Proposed Rulemaking Concerning Ratemaking 
Procedures for Inbound Letter Post and Related Services, PRC Docket No. RM2019-2 (Nov. 20, 2018). 
3 See generally Motion of the Association for Postal Commerce to Extend Comment Deadline [hereinafter 
“PostCom Motion”], PRC Docket No. RM2019-2 (Nov. 21, 2018). 
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enable the Commission to issue a final rule within 60 days of the Postal Service’s 

petition. 

To clarify the need for expedition, the Postal Service begins by positing that, 

while various other outcomes are possible, self-declared rates may need to take effect 

as early as mid-October 2019, when the United States’ withdrawal from the Universal 

Postal Union (UPU) will take effect (barring a negotiated rescission of the withdrawal 

notice).4  Assuming that the Commission requires pre-implementation regulatory review, 

the timing of the Postal Service’s filing would depend on several factors: the review 

period that the Commission adopts, business decisions about how much additional time 

to reserve for review in the event of a potential remand and for post-approval changes 

to data and accounting systems, and the timing of negotiations with foreign postal 

operators regarding negotiated service agreements that would play off of the new, self-

declared rates.5  Depending on the interplay of those factors, a notice in advance of 

mid-October implementation could need to be filed during the summer, or even as early 

as late spring.  The Postal Service’s regulatory filing would be preceded by a series of 

                                            
4 The President announced the United States’ withdrawal from the Universal Postal Union (UPU) on 
October 17, 2018; the Secretary of State furnished the Director General of the UPU’s International 
Bureau with a denunciation to that effect on the same day.  Statement from the White House Press 
Secretary, Oct. 17, 2018, https://go.usa.gov/xPRhb; Statement of UPU Deputy Director General Pascal 
Clivaz on the Decision by the Government of the United States of America to Withdraw from the Universal 
Postal Union Treaties, Oct. 10, 2018, http://tiny.cc/IB-statemt-US-withdrawal.  Under the UPU 
Constitution, this withdrawal is effective one year thereafter.  CONSTITUTION OF THE UNIVERSAL POSTAL 
UNION art. 12(2) (2017). 
5 Neither a mid-October implementation date nor before-the-fact review is a given at this time.  See 
Petition at 10, 12-13 (proposing after-the-fact review).  These conditions are assumed here to illustrate a 
particularly constrained scenario that is well within the range of reasonable possibility as of this writing.  It 
should be noted that, even within the Postal Service’s proposed rules for before-the-fact review, a 45-day 
period was included out of consistency with the Commission’s existing rules.  The Commission could set 
a shorter or longer period, although adoption of a longer before-the-fact review period would further 
restrict the amount of time available for business decision-making. 

https://go.usa.gov/xPRhb
http://tiny.cc/IB-statemt-US-withdrawal
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decisions by Postal Service management and the Governors regarding the appropriate 

rates and classifications for Inbound Letter Post.  Unlike the relatively straightforward 

policy issue before the Commission in this proceeding, these internal discussions 

involve complex issues and will therefore take time. 

If the Commission concludes this rulemaking by the end of January, the Postal 

Service could have only a few months – far less than “nearly a full year”6 – to negotiate 

with foreign postal operators and design the rates.  In some ways, this task will be more 

complex than the typical ratemaking exercise, in light of the novelty of the transition 

away from UPU-set rates, the myriad rate relationships between the relevant rates and 

other domestic and international postal products (including negotiated service 

agreements with foreign postal operators), and the fact that the State Department will 

simultaneously be negotiating with the UPU as to the terms of the United States’ 

membership.  Given the uncertainties that the Postal Service would need to overcome, 

it will be challenging enough to figure out how to design and implement self-declared 

rates within a few months.  That task becomes somewhat more manageable if the 

Commission can quickly resolve the regulatory treatment of changes in Inbound Letter 

Post (and related services’) rates and clarify for Postal Service decision-makers what, if 

any, trade-offs may need to be made.  Indeed, it is impossible to make properly 

informed decisions on these matters without knowing whether the price cap will apply to 

self-declared rates.    

                                            
6 PostCom Motion at 2. 
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Expedited resolution of this one consideration is not a “rush to judgment.”7  

Contrary to PostCom’s assertions, the issues in this proceeding are straightforward.  

Unlike Docket No. RM2017-3, this proceeding does not involve the scope or necessity 

of the statutorily mandated price cap, nor does it involve a “novel” or fact-intensive 

proposition.8  Rather, the Commission acknowledged more than a decade ago that plain 

statutory language does not require the market-dominant price cap to apply to 

international mail.9  It nevertheless decided, as a discretionary matter, to extend the 

price cap to the services at issue here.10  The question in Docket No. RM2007-1 was 

strictly one of law and policy; it did not turn on any factual inquiry into the effects of 

price-cap treatment.  The Postal Service’s current petition seeks merely a 

reconsideration of that policy decision, in light of statutory text, legislative history, and 

more recent Executive Branch policy-making.  These considerations clearly show that 

domestic, not foreign, interests are at the heart of postal regulation.11 

The Commission’s historical latitude as to its rulemaking schedules demonstrates 

the lack of any binding procedural constraint.  The Commission has long established 

                                            
7 Id.  
8 See id. at 2-3. 
9 See Petition at 5 (citing Order No. 43, Order Establishing Ratemaking Regulations for Market Dominant 
and Competitive Products, PRC Docket No. RM2007-1 (Oct. 29, 2007), at ¶ 3035). 
10 Id. (citing Order No. 43 at ¶¶ 3034, 3038 n.49). 
11 See Petition at 6-9.  PostCom is correct that the President’s August 23, 2018, memorandum is directed 
at the State Department, not at the Postal Service.  PostCom Motion at 3.  Even though the memorandum 
is not directly binding on the Postal Service, that does not mean that its relevance is “unclear.”  Id.  The 
memorandum announces the current policy of the Executive Branch, which the Postal Service Governors 
and the Commission may take into account along with other statutory and policy considerations.  In any 
event, it is clear that the President was concerned solely with remedying the ill financial effects of what he 
characterized as the Postal Service’s subsidization of foreign postal operators, and not with bestowing a 
commensurate pricing boon upon domestic mailers.  See Petition at 7. 
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rulemaking comment periods far shorter than 60 days.  The 20-day period here may be 

at the shorter end of the historical range, but it is still within that range.  Comment 

periods in Commission rulemakings have been as short as 20 and 22 days, including in 

rulemakings that were concluded approximately 60 days after docket initiation.12  And in 

this case, the call for expedition and the narrowness of the issue – a policy decision 

affecting four relatively small products, none of which are consumed by domestic 

mailers within the zone of interests contemplated by Congress – provide a reasonable 

basis for the schedule announced by the Commission.13 

Despite correctly recognizing that Executive Order No. 13,563 has no bearing 

here,14 PostCom suggests that the Commission should adopt that Executive Order’s 

requirement of a 60-day comment period.  But the Executive Order does not apply to 

the Commission: it incorporates the definitions from Executive Order No. 12,866, which 

expressly excludes the Commission from the scope of covered “agencies.”15  No one – 

                                            
12 See, e.g., Order No. 4635, Notice of Proposed Rulemaking on Analytical Principles Used in Periodic 
Reporting (Proposal Three), PRC Docket No. RM2018-6 (June 7, 2018), at 4-5 (22 days); Order No. 
4610, Notice of Proposed Rulemaking on Analytical Principles Used in Periodic Reporting (Proposal 
One), PRC Docket No. RM2018-4 (May 22, 2018), at 3-4 (22 days); Order No. 837, Notice of Proposed 
Rulemaking on Periodic Reporting of Service Performance Measurements for Stamp Fulfillment Services, 
PRC Docket No. RM2011-14 (Sept. 1, 2011), at 5-6 (20 days, with 10 days for reply comments).  See 
also Order No. 1263, Order on Further Proposed Revisions to Library Reference Practice (Third Set), 
PRC Docket No. RM98-2 (Sept. 23, 1999), at 18 (20 days). 
13 This narrowness of substantive scope should not be confused with an assumption or inquiry about 
these products’ effect on the price cap.  See PostCom Motion at 2-3.  The issue is whether extension of 
the price cap to these products no longer makes sense as a matter of policy.  While that decision will 
affect the calculation of the price cap, any collateral effect on the pricing of unrelated products is a mere 
consequence, not itself a basis for decision. 
14 Id. at 3 (“[T]his guidance does not control the procedural schedule in this docket[.]”). 
15 Exec. Order No. 13,563, § 1(b) (2011) (“This order is supplemental to and reaffirms the principles, 
structures, and definitions governing contemporary regulatory review that were established in Executive 
Order 12866 of September 30, 1993.”); Exec. Order No. 12,866, § 3(b) (1993) (defining “agency” to 
exclude “independent regulatory agencies” under the Paperwork Reduction Act, such as the 
Commission). 
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not even PostCom – has argued that the Commission should voluntarily comply with 

other aspects of Executive Order No. 13,563, such as rigorous cost-benefit analysis, the 

identification and assessment of regulatory alternatives, or programmatic retrospective 

analysis of existing rules.16  In any event, even if the 60-day requirement were applied 

in isolation from all other aspects of Executive Order No. 13,563, that requirement 

applies only “generally” and “to the extent feasible.”17  The circumstances here would 

clearly merit derogation from that general guidance. 

This proceeding is to reexamine the Commission’s policy decision to subject 

Inbound Letter Post (and related services) to the price cap.  It does not involve the 

current scope of the statutory cap, which applies only to services covered by the former 

Domestic Mail Classification Schedule.  Time is of the essence, in light of the business 

decisions, internal review processes, and regulatory proceedings that must be 

conducted, amid other uncertainties and complications, in the months leading up to 

implementation of self-declared rates.  No Executive Order or other legal authority 

supplants the Commission’s procedural discretion here.  Thus, the Commission’s 

schedule is well within the bounds of historical practice and reasonableness. 

That said, the most important consideration to the Postal Service is that a final 

determination be reached within the requested 60-day timeframe.  By way of example, 

Docket No. RM2018-4 was concluded 57 days after the Postal Service’s petition, with 

22 days for initial comments and 7 days for reply comments.  And the Commission 

extended the initial and reply comment periods in Docket No. RM2011-14 to 34 and 7 

                                            
16 Exec. Order No. 13,563 at §§ 1(b)-(c), 6(a)-(b). 
17 Id. at § 2(b). 
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days, respectively, and issued a final rule 64 days after the docket was opened.  After 

all, this is not an instance where a preliminary technical inquiry is necessary to 

determine whether a suitable proposed rule can be developed: the Commission already 

has concrete drafts of new rules on which the public can comment.18  At any rate, the 

key issue for the Postal Service is to ensure a schedule that enables its petition to be 

resolved expeditiously. 

 

             Respectfully submitted, 

  UNITED STATES POSTAL SERVICE 
 
  By its attorney: 
 
  Jacob D. Howley 
 
475 L'Enfant Plaza, S.W. 
Washington, D.C. 20260-1137 
(202) 268-8917 
November 28, 2018 

                                            
18 Compare Petition with Order No. 3100, Order Closing Docket, PRC Docket No. RM2014-5 (Feb. 26, 
2016), at 8-9 (deciding not to issue a notice of proposed rulemaking, in light of responses to the 
Commission’s notice of inquiry following a mailing-industry petition for rulemaking). 


