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On October 10, 2018, the Postal Service filed a notice of changes to the weight 

limitations for market dominant Outbound Single-Piece First-Class Mail International (FCMI) 

Large Envelopes (Flats).1  In a notice and order issued October 12, 2018, the Commission 

established this docket to obtain public comments on the proposed changes.2  Pursuant to 

Order No.4856, the Public Representative hereby files his comments.3 

I. BACKGROUND 

The October 10, 2018 Notice was one of three related Postal Service filings with the 

Commission that same day.  The other two filings were the Postal Service’s notice of a 

general market-dominant price change4 and its notice of changes in rates of general 

applicability for competitive products.5  In a related submission filed with the Office of the 

                                            

1 Notice of the United States Postal Service of Update to the Maximum Weight Limit for Outbound 
Single-Piece First-Class Mail International Large Envelopes (Flats) in the Mail Classification Schedule, October 
10, 2018 (Notice).    

2 Notice and Order Concerning Update to Weight Limitation, October 12, 2018 (Order No. 4856) (FCMI 
Flats Classification Case). 

3 Assisting the Public Representative is Kenneth R. Moeller from the Commission’s Office of 
Accountability and Compliance. 

4 Docket No. R2019-1, United States Postal Service Notice of Market-Dominant Price Change, October 
10, 2018.  The Commission has instituted a proceeding in Docket No. R2019-1 to review the proposed market 
dominant price changes.  See Docket No. R2019-1, Notice and Order on Price Adjustments and Classification 
Changes for Market Dominant Products, October 11, 2018 (Market Dominant Price Case). 

5 Docket No. CP2019-3, Notice of Changes in Rates of General Applicability for Competitive Products 
Established in Governors’ Decision No. 18-1. October 10, 2018.  The Commission has instituted a proceeding in 
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Federal Register on October 16, 2018, the Postal Service proposed changes to the Mailing 

Standards of the United States Postal Service, International Mail Manual.6  

A. Market Dominant Price Case: Interim Order 

On October 19, 2018, the Commission issued an interim order in the Market Dominant 

Price Case directing the Postal Service to revise its price adjustments not later than October 

26, 2018, to include prices for FCMI Flats weighing more than 15.996 ounces and to file 

hybrid year billing determinants that restored FCMI Flat mailpieces that its October 10, 2018 

Notice indicated had been zeroed out.7  It based this action on the fact that the Commission 

would not act on the Postal Service’s proposed change to the maximum FCMI Flats weight 

by the effective date of the Postal Service’s proposed market dominant price adjustments.  

Id. at 2. 

On October 23, 2018, the Postal Service’s response complied with the Commission’s 

interim order.8  Proposed prices for First-Class Mail International Flats above 16 ounces were 

attached to that response.  Response to Interim Order, Attachment 1.  The proposed prices 

replace page 19 of the Mail Classification Schedule (Attachment A) filed with the Postal 

Service’s original notice in Docket No. MC2019-3.  Response to Interim Order at 1.  In a 

separate filing also submitted on October 23, 2016, the Postal Service filed hybrid year billing 

                                            

Docket No. CP2019-3 to review the proposed competitive product rate changes.  See Docket No. CP2019-3, 
Notice and Order Concerning Changes in Rates of General Applicability for Competitive Products, October 11, 
2018 (Competitive Product Rate Case). 

6 See International Mailing Services: Product and Price Changes—CPI. 83 FR 52351 (October 17, 
2018).   

7 Docket No. R2019-1, Interim Order Relating to Outbound Single-Piece First-Class Mail International 
Flats, October 19, 2018, at 3 (Order No, 4859 or Interim Order). 

8 Docket No. R2019-1, USPS Response to Order No. 4859, October 23, 2018 (Response to Interim 
Order).   
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determinants that restored FCMI Flat mailpieces that had been zeroed out as indicated in the 

Postal Service Notice in Docket No. MC2019-3.9   

B. FCMI Flats Classification Case: Commission Information Request 

On October 19, 2018, the Commission also issued an information request in this 

Docket No. MC2019-3 in which it asked the Postal Service to address whether the removal of 

FCMI Flats weighing over 15.994 ounces from the market dominant product list constituted a 

transfer to the competitive product list.10  That information request also asked the Postal 

Service to provide the range of percentage changes in prices for FCMI Flats weighing over 

15.944 ounces to 64 ounces.  Id., question 2.  The Postal Service filed its response to CIR 

No, 1 on October 26, 2018.11     

II. THE POSTAL SERVICE’S PROPOSAL 

In this docket, the Postal Service proposes to reduce the maximum weight limit for 

FCMI Flats from 64 ounces to 15.994 ounces.  Notice at 1.  It would accomplish that result 

through revisions to the market dominant product list in section 1125 of the MCS.  See id. at 

9.  If these changes are implemented, flat-sized items weighing over 15.994 ounces and up 

to 64 ounces could no longer be mailed as FCMI Flats.  They could, however, be mailed 

using First-Class Package International Service (FCPIS), an existing product on the 

competitive product list.  See Response to CIR No. 1, question 2.   

III. COMMENTS 

The Postal Service’s proposed update of weight limitations for FCMI Flats was filed 

under 39 C.F.R. § 3020.111.  For those new limitations to be put into effect, the Commission 

                                            

9 Docket No. R2019-1, USPS-LR-2019-1/NP REVISED – First-Class Mail International and Inbound 
Letter Post Workpapers (Nonpublic). 

10 Commission Information Request No. 1, October 19, 2018, question 1 (CIR No. 1). 

11 Response of the United States Postal Service to Commission Information Request No. 1, October 26, 
2018 (Response to CIR No. 1). 
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must find that the proposed update is “in accordance with the policies and the applicable 

criteria of chapter 39 of 39 U.S.C.”.  Id.   

The Postal Service has failed to provide an adequate basis for the required 

Commission finding.  This failure results from faulty interpretations of applicable statutory and 

regulatory provisions presented in the Postal Service’s response to CIR No. 1.  The Postal 

Service relies upon an unduly narrow definition of the FCMI Flats product that is the subject 

of its proposed weight limitations update; erroneous interpretations of relevant statutory and 

regulatory provisions; and a mischaracterization of the nature of its proposal.  At the heart of 

the Postal Service’s position is a failure to acknowledge the applicability of 39 U.S.C. § 3642 

and the requirements of that section.  While the Postal Service has, thus far, failed to provide 

the Commission with an adequate basis for the finding needed to implement the proposed 

weight limitations update, it should be given a further opportunity to provide the support 

needed to implement its proposal. 

A. Contrary to the Postal Service’s Assertions, the Proposed Update to the FCMI 
Flats Weight Limitations Constitutes a Change to the Market Dominant Product 
List. 

The Postal Service acknowledges that its update of the FCMI Flats weight limitations 

constitutes a mail classification change.  Response to CIR No. 1, question 1.  However, it 

denies that this proposed classification change constitutes a modification to the market 

dominant product list: 

Once implemented, the change would have no effect on the market 
dominant product list, because the product Outbound Single-Piece 
First-Class Mail International would still appear on that listing, and 
thus correctly be listed in Appendix A to Subpart A of Part 3020 of 
the Code of Federal Regulations (C.F.R.)- Market Dominant 
Product List. 

Response to CIR No. 1, question 1. 

A fundamental problem with the Postal Service’s position is that it ignores the 

provisions of 39 U.S.C. § 3621 and related regulatory provisions in 39 C.F.R. § 
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3020.110.  Section 3621(a) of title 39 established the initial list of market dominant 

products and included on that list a product called “single-piece international mail”, 

see 39 U.S.C. § 3621(a)(10), out of which was subsequently created several  

market dominant international mail products, including Outbound Single-Piece First-

Class Mail International, the product at issue in this proceeding.12  In addition, 39 

U.S.C. § 3621(b) provides that mail matter referred to in section 3621(a) “shall, for 

purposes of this subchapter, be considered to have the meaning given to such mail 

matter under the mail classification schedule.”   

These statutory provisions are mirrored by 39 C.F.R. § 3020.110 of the 

Commission’s regulations.  Section 3020.110 is contained in subpart F of part 3020 

of the Commission’s regulations—the subpart under which the Postal Service filed 

its proposal in this proceeding.  Section 3020.110 requires that “[a]pplicable size and 

weight limitations for mail matter shall appear in the Mail Classification Schedule as 

part of the description of each product.”  39 C.F.R. § 3020.110. 

By virtue of 39 U.S.C. § 3621 and 39 C.F.R. § 3020.110, the MCS language 

regarding weight limitations that the Postal Service proposes to modify is an integral 

part of the product Outbound Single-Piece First-Class Mail International.  The 

Outbound Single-Piece First-Class Mail International product listed in Appendix A to 

Subpart A of Part 3020 of the CFR is merely a short-hand designation for the 

product. Accordingly, the changes to the MCS language proposed by the Postal 

Service constitutes a change to the product itself and the product list on which the 

product appears. 

                                            

12 The first Mail Classification Schedule adopted following enactment of the Postal Accountability and 
Enhancement Act (PAEA) modified section 3621’s “single-piece international mail” product to include, among 
other products, Outbound Single-Piece First-Class Mail International. See, Docket No. RM2007-1, Order 
Proposing Regulations to Establish a System of Ratemaking, August 15, 2007, at 125 (proposed § 3200.11 
directing the Postal Service to file, inter alia, a proposed Mail Classification Schedule that reflects the market 
dominant product list as specified in 39 U.S.C. § 3021(a)) (Order No. 26);Docket No. RM2007-1, United States 
Postal Service Submission of Initial Mail Classification Schedule in Response to Order No. 26, September 24, 
2007; and Docket No. RM2007-1, Order Establishing Ratemaking Regulations for Market Dominant and 
Competitive Products, October 29, 2007, at 99-100 (subdividing Single-Piece First-Class Mail International into 
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B. Contrary to the Postal Service’s Assertions, the Proposed Update to the FCMI 
Flats Weight Limitations Are Subject to the requirements of 39 U.S.C.  § 3642. 

The Postal Service asserts that its proposed changes to the maximum weight limit for 

FCMI Flats are not subject to the provisions of 39 U.S.C. § 3642 governing the addition to, 

removal from, or transfer between product lists. Response to CIR No. 1, question 1.  This 

assertion is also incorrect.  Not only did section 3621(a) establish the initial list of market 

dominant products as discussed above, it also provided that those products were “subject to 

any changes the Postal Regulatory Commission may make under section 3642.”  39 U.S.C. 

§ 3621(a). Because the FCMI Flats product depends upon the MCS to define its attributes, 

changes to applicable MCS provisions that add products to, remove products from, or 

transfer products between product lists are changes that implicate the provisions of section 

3642. 

The Postal Service seeks to circumvent the requirements of section 3642 by invoking 

the provisions of 39 U.S.C. § 3682.  That latter section authorizes the Postal Service to 

establish size and weight limitations for both market dominant and competitive mail.13  The 

Postal Service asserts that because section 3682 refers only to section 3622 and does not 

refer to section 3642, the requirements of section 3642 do not apply.  Response to CIR No. 

1, question 1.   

The Postal Service’s reliance on section 3682 is misplaced.  Although the absence 

from section 3682 of a reference to section 3642 might suggest the inapplicability of that 

latter section, it is by no means determinative.  This is because section 3622, the section to 

which section 3682 refers, itself provides connections to section 3642.  For example, 

                                            

Outbound Single-Piece First Class Mail International (the product at issue in Docket No. MC2019-3) and Inbound 
Single-Piece First-Class Mail International (Order No. 43). 

13 Section 3682 provides as follows: 

The Postal Service may establish size and weight limitations for mail matter in the market-dominant 
category of mail consistent with regulations the Postal Regulatory Commission may prescribe under 
section 3622.  The Postal Service may establish size and weight limitations for mail matter in the 
competitive category of mail consistent with its authority under section 3632. 
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Objective 8 is “[t]o establish and maintain a just and reasonable schedule for rates and 

classifications…” 39 U.S.C. § 3622(b)(8).  In addressing Objective 8, the Postal Service limits 

its discussion to the rate aspects of its proposed weight limitations update.  See, e.g. Notice 

at 4.  It provides no discussion at all of the classification aspects of its updated weight 

limitations, The effect of the weight limitation update is to remove heavier flats from the 

market dominant product and to move a portion of the market dominant flats product to the 

competitive product list.  The removal and transfer of market dominant flats volumes to the 

competitive product list changes the nature and scope of the product so that it necessarily 

implicates section 3642 and the requirements of that section. 

The Postal Service also omits any discussion of Factor 14 in 39 U.S.C. § 3622(c)(14).  

See Notice at 6.  Factor 14 requires the Commission to take into account “the policies of this 

title [39] as well as such other factors as the Commission determines appropriate.”14  Among 

the policies of title 39 that Factor 14 requires the Commission to take into account are the 

policies embedded in section 3642 governing removals and transfers of products.15 

If accepted, the Postal Service’s broad interpretation of its authority under section 

3682 to ignore the requirements of section 3642 could be used to make extensive changes 

to product lists without Commission oversight.  For example, pursuant to its reading of 

section 3682, the Postal Service could effectively eliminate products from a product list by 

drastically reducing the range of a product’s’ weight limitations.  Alternatively, the Postal 

Service could effectively add products to the product lists by greatly expanding the range of 

weight limitations.  The practical effect of such actions would be to establish a principle that 

permits the Postal Service to make significant modifications to the market dominant product 

lists in the future without consideration of the policies and criteria of section 3642.    

                                            

14 See United States Postal Service v. Postal Regulatory Commission, 676 F.3d 1105 (D.C. Cir 2012).  
The Court in that case relied, in part, on Factor (14) to uphold the Commission’s considerations of policies 
embodied in title 39 that went beyond the explicit provisions of section 3622.  Id. at 1108.   

15 Not all updates of size or weight limitations need necessarily implicate the requirements of section 
3642.  For example, updates to weight limitations within an existing product, which do not expand the scope of  a 
product, effectively eliminate a product from a product list, or transfer products between product lists should not, 
generally speaking, trigger the application of section 3642. 
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In a similar vein, the Postal Service argues that the Commission’s regulations do not 

require it to file an update to subpart B of part 3020 in order to update size or weight 

limitations.  Response to CIR No. 1 at 4.  It bases that assertion on the fact that the 

Commission’s regulations governing size and weight limitations in subpart F of part 3020 do 

not refer to either section 3642 or to the subpart B of part 3020 regulations governing 

modifications to product lists.  Id. 

While it is true that the Commission’s subpart F regulations in part 3020 do not refer to 

section 3642 or subpart B of part 3020, the absence of such references does not 

conclusively demonstrate the inapplicability of either section 3642 or the subpart B 

regulations.  Such a potential negative inference is overcome by the fact that section 

3020.110 of the subpart F regulations requires that size and weight limitations must be 

included in the MCS as a part of the description of each product; the fact, demonstrated 

above, that product descriptions in the MCS are part of the product as it appears in the 

market dominant product list; and the fact that product list changes proposed by the Postal 

Service are subject to section 3642 and subpart B of part 3020 of the Commission’s 

regulations. 

Moreover, in language that parallels the provisions of 39 U.S.C. § 3622(c)(14), section 

3020.111(c) of the Commission’s subpart F regulations expressly requires a Commission 

finding that the proposed update be “in accordance with the policies and the applicable 

criteria of chapter 36 of 39 U.S.C.”.  

1. The proposed update of FCMI Flats weight limitations constitutes the 
removal of heavier FCMI Flats from the market dominant product list and 
is subject to 39 U.S.C. § 3642. 

The Postal Service argues that because FCM -Flats remain on the market dominant 

product list, the provisions of 39 U.S.C. § 3642 governing removal of products from a product 

list do not apply.  Response to CIR No. 1 at 2-4.  This argument must fail for several reasons.  

First, as discussed above, the shorthand term for the market dominant product at issue—

FCMI-Flats—remains unchanged, but the product, which is defined not by its shorthand 

designation but by its product description in the MCS, is undeniably being changed in a 



- 9 - 

material way by virtue of modifications to the weight limitations in the MCS product 

description.  Those modifications are graphically demonstrated by the language proposed to 

be stricken from the MCS.  Id.  See Notice at 9.   

Second, as also discussed above, the Postal Service’s reliance on 39 U.S.C. § 3682 

does not insulate the proposed weight limitation updates from review under 39 U.S.C. §3642.  

Third, the fact that lighter flats could still be sent as market dominant mail is irrelevant 

to the question of whether the removal of heavier flats from the market dominant product list 

is subject to section 3642.  The Postal Service’s proposed update of weight limitations will 

prevent mailers from sending heavier flats as market dominant mail.  In both a practical and 

legal sense, a portion of the FCMI Flats product will be removed from the market dominant 

product list.   

2. The proposed update of FCMI Flats weight limitations results in the 
transfer of heavier FCMI Flats from the market dominant product list to 
the competitive product list and is subject to 39 U.S.C. § 3642. 

The Postal Service’s proposed update of weight limitations is also subject to 

Commission review as a transfer of a product from the market dominant product list to the 

competitive product list.  Once again, for the reasons discussed above, the product currently 

on the market dominant product list is not the shorthand designation FCMI Flats, it is the 

product as described in the MCS. The proposed changes to the MCS product description not 

only remove heavier flats from the market dominant product list, they produce a de facto 

transfer of heavier flats to the competitive product list.  The magnitude of that transfer is 

approximately 265,006 pieces annually.  Response to CIR No. 1, question 2.   

The Postal Service attempts to avoid acknowledgement that a transfer will occur by 

arguing that one or more products on the competitive product list already exist that can 

accommodate the volume being removed from the market dominant product list.  See id.  

However, the fact that an alternative product exists on the competitive product list does not 

alter the fact that the removal of a product from the market dominant product list will force 

those mailers who still wish to mail heavier flats to avail themselves of products on the 

competitive product list.  The practical impact of the proposed update to weight limitations for 
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FCMI Flats will be to transfer heavier flats from the market dominant product list to the 

competitive product list. 

The fact that the Postal Service is transferring only a portion of FCMI Flats from the 

market dominant product list to the competitive product list does not preclude Commission 

review under section 3642.  Partial transfers of products are expressly envisioned by section 

3642(c).  39 U.S.C. § 3642(c).  That section confirms the Postal Service’s right to propose 

transfers of “some (but not all) of the subclasses or other subordinate units of the class of 

mail or type of postal service involved (without regard to satisfaction of minimum quantity 

requirements standing alone).”  Id.  

C. The Postal Service Has Failed to Present an Adequate Basis Upon Which the 
Commission Can Find that the Proposed Update of FCMI Flats Weight 
Limitations Is in Accordance with the Policies and Applicable Criteria of Chapter 
36 of Title 39. 

In its Notice, the Postal Service explains, inter alia,  that its proposal would “allow 

items tendered as FCMI flats to more closely correspond to the ‘G’ format items in the 

Universa Postal Union (UPU) system.”  Notice at 2.  This, it asserts, “should result in a 

greater degree of alignment between FCMI Large Envelopes (Flats) item and the UPU ‘G’ 

format” and “will better align with operations by facilitating format-based separations where 

required.”  Id.  Finally, the Postal Service offers an explanation of how its proposal should 

help achieve the objectives of section 3622(b), take into account the factors of section 

3622(c), and potentially impact workshare discounts.  Id. at 3. 

What the Postal Service fails to provide is a discussion of how its proposal will satisfy 

the requirements of section 3642.  Without that explanation, the Commission cannot make 

the finding required by 39 C.F.R. § 3020.111(c) that the proposed update is “in accordance 

with the policies and applicable criteria of chapter 36 of 39 U.S.C.”. 
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D. The Importance of Assessing the Postal Service’s Proposal under 39 U.S.C. § 
3642 Is Demonstrated by Its Potential Impact on Mailers 

The Postal Service has provided estimates of the percentage changes in prices for 

FCMI Flats that could be expected if its proposal is implemented.  See Response to CIR No. 

1, question 2.  Those estimates are based upon the assumed approval of the FCMI prices 

proposed in its pending Market Dominant Price Case and the First-Class Package 

International Service (FCPIS) prices proposed in its pending Competitive Product Rate Case.  

Id.  Using that assumption, O prices would be 17 percent more than FCMI Flats prices (for a 

32 ounce piece sent to Country Price Group 3) and 157 percent more than FCMI Flats prices 

(for a 52 ounce piece sent to Country Price Group 1).  Id.  However, because the number of 

flat-sized pieces (265,006) is relatively small, the total additional revenue would be around 

$2.6 million compared to $200 million for FCMI revenue shown in the Market Dominant Price 

Case.  Id.   

As presented by the Postal Service, the potential impact of its proposal would appear 

to be relatively small.  However, from the standpoint of mailers who send flats on a single-

piece basis, the Public Representative estimates that the average increase in revenue per 

piece for the 265,006 flat-sized pieces cited by the Postal Service would be nearly $10 per 

piece.  Such impact warrants careful review by the Commission, particularly in light of the 

requirement in section 3642(b)(3) that the Commission give due regard to the availability and 

nature of private sector enterprises engaged in the delivery of such products; the views of 

those who use the product; and the likely impact of the proposal on small business concerns,   

E. The Commission Should Provide the Postal Service an Opportunity to Present 
an Adequate Basis for Its Proposed Update to FCMI Flats Weight Limitations. 

Although the Postal Service did not address the requirements of section 3642 in its 

Notice, it should be permitted to supplement its filing, provided an opportunity is provided to 

comment on whatever additional support the Postal Service offers for its proposal.  
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Respectively submitted, 
 

Richard A. Oliver 
Public Representative 

 
Kenneth R. Moeller 

 
Assistant to the 
Public Representative 


