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 On October 10, 2018, the Postal Service filed a motion to strike certain portions 

of comments filed in response to the Commission’s Notice of Inquiry No. 1.1  For the 

reasons stated below, the Motion is denied.  

I. MOTION TO STRIKE 

The Postal Service objects to statements in two sets of comments.2  First, the 

Postal Service asserts that MPA—The Association for Magazine Media and the Alliance 

                                            
1
 Motion to Strike Non-Relevant Portions of Comments, October 10, 2018 (Motion); Notice of 

Inquiry No. 1, August 17, 2018 (NOI No. 1). 

2
 See Response of MPA—The Association of Magazine Media and the Alliance of Nonprofit 

Mailers to Notice of Inquiry No. 1, October 1, 2018; Comments of the Association for Postal Commerce in 
Response to Notice of Inquiry No. 1, October 1, 2018. 
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of Nonprofit Mailers (MPA—ANM) “engages in explicit discussion not of flats data 

enhancements or reporting requirements, but of those parties’ comments, the Postal 

Service’s reply comments, and the Commission’s proposals in Docket No. RM2017-3.”  

Motion at 2 (footnote omitted).  Second, the Postal Service states that the Association 

for Postal Commerce (PostCom) focuses a section of its comments on a “number of 

specific remedial proposals.”  Id. at 3.   

The Postal Service argues that the extraordinary remedy of striking these 

comments from the record is justified because:  (1) there was no notice that this 

proceeding would be used to discuss broader flats issues and remedies; and (2) it 

would be unfair that participants in Docket No. RM2017-3 be allowed an “effective sur-

reply opportunity” when the Postal Service and other parties are precluded from 

responding to other reply comments from that proceeding.  Id. at 3-4.  The Postal 

Service states that alternative remedies, such as an opportunity to respond, would not 

protect the larger interests of fairness and orderly administration and instead would 

continue dialogue on issues unrelated to this proceeding.  Id. at 4.  

The Postal Service requests that the Commission strike footnotes 1-3 and all 

content following the first paragraph on page 5 of the MPA—ANM Comments, strike 

section 6 of the PostCom comments, and require both MPA—ANM and PostCom to 

refile amended comments with these changes (and no others).  Id. at 5.  In support of its 

request, the Postal Service cites a Commission order striking an expert report filed in 

reply comments.  Id. (citing Docket No. RM2015-7, Order Granting Motions to Strike, 

August 10, 2015 (Order No. 2646)). 
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II. RESPONSES TO THE MOTION 

Both MPA—ANM and PostCom oppose the Motion and request that it be 

denied.3  MPA—ANM states that their comments were responsive to NOI No. 1 

because “[t]he Commission also invited ‘other detailed recommendations that address 

cost and service performance issues related to flats.’”  MPA—ANM Response at 2 

(emphasis omitted).  MPA—ANM also states that the Postal Service fails to explain how 

the relief outlined in their comments would be procedurally unfair to the Postal Service.  

Id.  MPA—ANM notes that, unlike the decision in Docket No. RM2015-7, there is no 

statutory deadline in this docket.  Id. at 3-4.  Citing the Postal Service’s filings in recent 

price adjustment cases, MPA—ANM argues that the Postal Service has routinely 

commented on 10-year review issues in filings in other dockets.  Id. at 4.   

PostCom states the Motion is “inconsistent with the basic principles of the 

Administrative Procedure Act (‘APA’) and the Commission’s Rules.”  PostCom 

Response at 1.  PostCom also asserts that “[t]he underlying precept that the 

Commission should blind itself to the purpose to which enhanced data systems are 

used in the ratemaking process until some indeterminate future date eviscerates the 

Commission’s responsibilities under both the PAEA and the APA.”  Id. at 2.  PostCom 

states that, in contrast to Order No. 2646, there is no deadline to complete this docket 

and the Postal Service cannot claim that the inclusion of the comments in this record 

would impinge upon the Postal Service’s due process rights.  Id.  PostCom provides 

that the principle underlying the APA argues for “erring on the side of over-inclusiveness 

when accepting comments rather than striking comments that fall outside a narrow 

interpretation of the notice’s scope.”  Id. at 3.  

  

                                            
3
 Response of MPA—The Association of Magazine Media and Alliance of Nonprofit Mailers to 

USPS Motion to Strike, October 17, 2018 (MPA—ANM Response); Response of the Association for 
Postal Commerce to Motion to Strike of the United States Postal Service, October 17, 2018 (PostCom 
Response). 
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III. COMMISSION ANALYSIS 

The Commission initiated this proceeding to explore potential enhancements to 

the Postal Service’s data systems and to facilitate the development of consistent 

reporting requirements to measure, track, and report cost and service performance 

issues related to flats.4  Although the statements at issue could be relevant to the end 

goal of improving cost and service performance issues for flats, these comments do not 

address potential enhancements to data systems and/or reporting requirements.5  

Moreover, MPA—ANM’s comments could be viewed as an unauthorized sur-reply 

because they address Postal Service’s reply comments in Docket No. RM2018-3 and 

the comment period in that docket has been closed since March 2018.  The 

Commission has previously stated that it would be inclined to grant a motion to strike 

when data was introduced into the record after the record was closed and no further 

response was permitted.6 

However, the Commission declines to grant the Motion in this case.  This Motion 

is distinguishable from the motion to strike granted in Docket No. RM2015-7.  In that 

docket, a motion to strike was granted because interested parties would not have an 

opportunity to evaluate material submitted in a reply comment and respond 

appropriately prior to the Annual Compliance Report (ACR) filing deadline.  Here, while 

the comment period in Docket No. RM2017-3 has closed, the docket itself is open and 

is not subject to a statutory time limitation like the ACR.  There is also no statutory time 

limitation in this proceeding.   

Furthermore, Rule 3001.21(c) provides that motions to strike are requests for 

extraordinary relief.  For non-relevant or nonresponsive comments, the Commission’s 

                                            
4
 NOI No. 1 at 1; see also Advance Notice of Proposed Rulemaking to Develop Data 

Enhancements and Reporting Requirements for Flats Issues, October 4, 2017, at 1 (Order No. 4142). 

5
 While the Commission encourages a broad range of engagement and comments, particularly in 

the context of an Advance Notice of Proposed Rulemaking and this Notice of Inquiry, it cautions parties in 
the future to focus their comments on the Commission’s stated purpose in the docket.   

6
 Docket No. C2009-1, Order on Complaint, April 20, 2011, at 88 n.49 (Order No. 718).  
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practice has been to conclude that such comments are outside the scope of the 

proceeding.  The Commission has made this finding recently when commenters have 

provided comments regarding operational measures and the statutory review of the 

ratemaking system in unrelated proceedings.7  The Postal Service also cites other 

Commission precedent where the Commission has found comments and proposed 

changes inappropriate or outside the scope of proceedings.  See Motion at 4 n.10.  

Despite stating that alternative remedies such as providing an opportunity to respond 

would not protect the interests of fairness and orderly administration, the Postal Service 

does not state why a Commission conclusion that the statements at issue here are 

outside the scope of this proceeding is inadequate.  As it has done in other 

proceedings, the Commission will evaluate the comments and decline to consider such 

statements if the Commission finds them non-relevant and/or outside the scope of the 

proceeding. 

  

                                            
7
 See, e.g., Docket No. RM2017-3, Order on the Findings and Determination of the 39 U.S.C. § 

3622 Review, December 1, 2017, at 237 (Order No. 4257) (“Several other commenters discuss mail 
security and terrorism, but their comments were related to specific operations that are outside the scope 
of this proceeding.”); Docket No. R2018-1, Order on Price Adjustments for First-Class Mail, USPS 
Marketing Mail, Periodicals, Package Services, and Special Services Products and Related Mail 
Classification Changes, November 9, 2017, at 48 (Order No. 4215) (“With respect to NNA’s request for 
the Commission to explore several actions regarding the use of trays, the Commission finds that these 
suggested actions are outside the scope of this proceeding.”).   
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Thus, extraordinary relief is not warranted here.  Accordingly, the Motion is 

denied.  

It is ordered: 

The Motion to Strike Non-Relevant Comments, filed October 10, 2018, is denied. 

By the Commission. 
 
 
 

Stacy L. Ruble 
Secretary 


