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In a disappointing departure from standard rulemaking practice under the Administrative

Procedure Act (“APA”), the Postal Service asks that the Commission “strike” certain passages

from the October 1 Comments of PostCom on Notice of Inquiry No. 1. The ostensible grounds

for this unprecedented motion is that this Notice of Inquiry (“NOI”) must be confined to

“potential enhancements” to “data systems” and “reporting requirements” related to flats. The

Postal Service posits that, therefore, any discussion of the utility of changes in measurement and

pricing is “non-responsive.” The Postal Service’s motion is inconsistent with the basic principles

of the Administrative Procedure Act (“APA”) and the Commission’s Rules. Granting the motion

would thwart the ability of the Commission to carry out its statutory obligations under the

PAEA. The Motion to Strike must be summarily dispensed with.

The merits of the motion barely warrant comment. Significantly, the Postal Service does

not claim that the comments in dispute are irrelevant; on the contrary, it suggests that “to the

extent that further comment opportunities are provided” (Motion at 3), the same points might

then be submitted. Rather, the Postal Service asserts that the comments are non-responsive

because the matters addressed in those comments relate to the purposes for which the

information in the enhanced data systems will be reported and used in the rate review and related
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regulatory process. Id. In sum, the Postal Service’s thesis is that “data systems” and “reporting

requirements” are ends in and of themselves.

The notion that material which is claimed to be “irrelevant” can be subject to a motion to

strike in a rulemaking docket finds no support in law. The underlying precept that the

Commission should blind itself to the purpose to which enhanced data systems are used in the

ratemaking process until some indeterminate future date eviscerates the Commission’s

responsibilities under both the PAEA and the APA. The what the Postal Service’s data systems

collect can only be evaluated in terms of the why motivating that collection. The Commission

appears to have recognized this principle in asking commenters to provide “other detailed

recommendations that address cost and service performance issues related to flats” in its Notice

of Inquiry. NOI No. 1 at 1.

The one decision cited by the Postal Service in which the Commission did grant motions

to strike actually weighs against the Postal Service’s Motion here. The Commission began its

analysis in Order No. 2646 by pointing out that striking comments filed in informal rulemakings

is “extraordinary relief.” Order 2646 in RM2015-7 at 14 (August 10, 2015). The Commission

observed that the subject of the motions to strike, a cost model, had been submitted at the reply

stage of a proceeding that faced a tight deadline for a final Commission decision. The

Commission concluded that, because the model exceeded the scope of reply comments,

considering it would “impinge[] on due process.” Id. at 16 (emphasis added).

PostCom’s October 1 comments raise no comparable issue. It can hardly be claimed that

the Commission is facing a hard and fast deadline to complete this docket. Indeed, the Postal

Service cannot even bring itself to make the, in any case indefensible, claim that inclusion of the

PostCom comments in this record would impinge upon the Postal Service’s due process rights.
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Instead, the motion makes fleeting reference to “fairness” (Motion at 3), leaving unstated to

whom this “fairness” is due. There is nothing to prevent the Postal Service from responding to

the PostCom Comments, other than its disinclination to recognize that its measurements and

management of flats costs have been woefully inadequate.

The Commission’s treatment of motions to strike in Notice and Comment Rulemaking as

“extraordinary relief” is consistent with the basic purposes of the APA since its enactment more

than 70 years ago. Such motions should be considered, when—and only when—necessary to

further a constitutional (“due process”) or other imperative, and striking that material is the only

means of reconciling that imperative with the precepts of the APA. The basic principle

underlying the APA is that the Government ought not to be making policy decisions without

receiving and considering the views of the citizens who will be affected by the decision. If

anything, this principle argues for erring on the side of over-inclusiveness when accepting

comments rather than striking comments that fall outside a narrow interpretation of the notice’s

scope.

Moreover, rulemaking under the APA is not intended to be an arid exercise; it is intended

to produce rules and policies that govern the conduct of the regulated entity. Exactly what

purpose is served by considering possible changes to the Postal Service’s data recording and

reporting systems without an equally rigorous examination of how the new systems will be used

in ratemaking and other regulatory matters? The Postal Service Motion does not say. Nor is it

sufficient to suggest, as the Postal Service does, that the comments to which it objects perhaps

could be refiled at some indeterminate time in the future. See Motion at 3. It is very difficult to

escape the conclusion that the purpose of this motion is to muzzle the affected parties and
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thereby blind the Commission in the performance of its duties under the Act. There is no

circumstance where that purpose can be reconciled with the fundamental objectives of the APA.

At best, the Postal Service’s Motion profoundly misreads the APA and the Commission

rules. At worst it, would constrict the Commission’s ability to carry out its duties by silencing the

affected parties. In either case, the Motion must be resolved in an Order of one word: denied.

Respectfully submitted,
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