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On August 9, 2018, the Postal Regulatory Commission (“Commission”) issued Order

No. 4750, Advance Notice of Proposed Rulemaking, inviting proposals for a “standard that

could be used to predict ‘possible mailer migration to higher-priced products’ to determine

when a mail preparation change results in a ‘change in rates’ under 39 U.S.C. 3622.”  Order

No. 4750 at 6.  Valpak Direct Marketing Systems, Inc. and The Valpak Franchise Association,

Inc. (hereinafter “Valpak”) appreciate the opportunity to submit these joint Comments in

response to Order No. 4750.

Valpak believes that “changes in rates” subject to the price cap can occur when the

Postal Service imposes new burdens on mailers.  Indeed, the Court of Appeals has affirmed the

Commission’s “authority to treat some Postal Service changes in mail preparation requirements

as changes in rates.”  USPS v. PRC, 886 F.3d 1253, 1260 (D.C. Cir. 2018) (“IMb Decision”)

(referring to USPS v. PRC, 785 F.3d 740 (D.C. Cir. 2015)).  The court suggested, but did not

decide:

Where an increase in mail preparation requirements for one cell will drive
mailers to use a higher-priced cell, the resulting increase in volume in the latter
should count against the rate cap.  [IMb Decision at 1256.]
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The court also rejected the Commission’s arguments that it could not “compare the costs of

compliance with the rate increase a mailer would face if it failed to comply with a new

requirement.”  Id. at 1260.  However, the court observed that the Commission’s standard

failed to “predict[] possible mailer migration to higher-priced products.”  Id. at 1259.  Based

on the court’s observations, any standard the Commission adopts should take into account the

impact of a mail preparation change on mailers’ costs of compliance weighed against the higher

prices that would be incurred by a mailer for choosing not to comply with the revised mail

preparation requirement.1 

Thus, going forward, it would appear to be permissible and desirable for the

Commission to continue to consider mailer data demonstrating the cost of compliance, so long

as it analyzed the portion of mailers who are expected to adopt the mail preparation change

versus those who choose to pay the higher postage rates. 

Additionally, in cases where there is a dispute as to whether a mail preparation change

constitutes a “change in rates,” the Commission should establish a procedure where mailers

have an opportunity after a Postal Service announcement of a mail preparation rule change to

challenge a Postal Service’s determination that such rule change is not a “change in prices.” 

As an example, the Postal Service recently issued an Advance Notice of Proposed Rulemaking

(83 Fed. Reg. 42,624, Aug. 23, 2018), where it sought public comment on its intention to

place content restrictions on Marketing Mail.  Under that proposal, many mailers would be

1  To assist in this analysis, it would be useful for the Commission to have available
estimates of the cross-elasticity of products either routinely reported or provided on a case-by-
case basis.
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faced with the choice of changing the content in their mailings to be able to continue using

Marketing Mail rates, and those that would or could not would thereby be required to mail at

parcel or Priority Mail rates.  If the Postal Service decided not to submit that type of rule

change to the Commission for a determination of whether it would constitute a change in rates,

mailers should be provided a procedure to request such a determination from the Commission. 

The Commission should establish an expedited procedure that handles the case rapidly while

protecting the due process rights of mailers.
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