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MPA—The Association for Magazine Media and the Alliance of Nonprofit 

Mailers respectfully respond to the October 10 motion of the USPS to strike 

portions of MPA and ANM's October 1 joint comments on Notice of Inquiry No. 1. 

The motion to strike is frivolous and should be denied. 

The theory of the motion is that MPA and ANM have "color[ed] ... outside 

the lines drawn by the Commission" by urging it to give higher priority to taking 

enforcement action that actually makes the Postal Service control its excessive 

flats costs and protects captive mailers from having to subsidize those costs, rather 

than continuing to focus primarily on further refinements in data and reporting 

systems for flat-shaped mail. Motion at 2-5. The Postal Service, which obviously 

wants to avoid any enforcement action in this area, demands that the Commission 

not merely disregard the offending sections of the MPA-ANM comments (the usual 

remedy for comments deemed extraneous in informal rulemakings) but impose the 

admittedly "extraordinary" remedy (Motion to Strike at 4) of striking the offending 
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material and ordering MPA and ANM to refile revised comments from which it has 

been purged. USPS has not begun to justify this singular request.' 

First, the MPA-ANM comments were in fact responsive to the Notice of 

Inquiry. The Notice did not, contrary to the Postal Service's claim, restrict 

comments to the narrow question of specific adjustments to the data systems used 

to "measure, track, and report on cost and service issues related to flats." Cf. 

Motion at 1-2; Notice of Inquiry at 4-5. The Commission also invited "otherdetailed 

recommendations that address cost and service performance issues related to 

flats." Notice of Inquiry at 1 (emphasis added). MPA and ANM's detailed 

explanation of why the Commission should give greater priority to the enforcement 

and remedial actions sought by MPA and ANM than to further refinements in the 

data systems was clearly responsive to the latter request.2  

Second, the Postal Service fails to explain how the relief sought by MPA 

and ANM in their October 1 comments would be procedurally unfair to the Postal 

Service. It can hardly claim to be surprised by the MPA-ANM comments: flats 

mailers and the Postal Service's own managers have been offering similar 

1  Order No. 2646 in Docket No. RM2015-7—the only case cited by the Postal 
Service in which the Commission struck material filed in a notice-and-comment 
rulemaking—emphasized that "[m]otions to strike are requests for extraordinary 
relief' that must overcome a "high bar." Order No. 2646 at 14 (citing 39 C.F.R. 
§ 3001.21(c)). 

2  Moreover, even if (contrary to fact) MPA and ANM's comments had exceeded 
the literal scope of the Notice of inquiry, they certainly were a logical outgrowth of 
the issues raised by the notice. Cf. American Coke and Coal Chemical Institute v. 
EPA, 452 F.3d 930 (D.C. Cir. 2006) (agency may adopt final rule that is beyond 
the literal scope of a notice of proposed rulemaking if the final standards are a 
"logical outgrowth" of the proposed rule). 
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criticisms of the Postal Service's flats costs and management practices since 

before the deployment of the Flats Sequencing System in 2008, and MPA and 

ANM proposed similar relief in their comments in RM2017-3. See Docket No. 

RM2017-3, Comments of ANM et al. (March 2017) at 11-12, 54-57, and supporting 

Declarations of Rita Cohen, Jerry Faust, Michael Nadol (at 11), Michael Plunkett, 

Quad/Graphics, and Halstein Stralberg; id., Comments of ANM et al. (Mar. 1, 

2018) at 85-101. Likewise, the Commission has asked the Postal Service to 

comment on flats-related cost, operational and pricing issues in every Annual 

Compliance Review proceeding for the least several years. See, e.g., FY 2010 

ACD (Mar. 29, 2011) at 107; FY 2014 ACD (Mar. 27, 2015) at 16-17; FY 2015 ACT 

(Mar. 28, 2016) at 23-24; FY 2016 ACD (Mar. 28, 2017) at 20-22; FY 2017 ACD 

(Mar. 29, 2018) at 23-24. The Postal Service has had repeated notice and multiple 

opportunities to be heard. 

These facts contrast starkly with the circumstances in Order No. 2546 in 

Docket No. RM2015-7 (Aug. 10, 2015), the only decision cited by the Postal 

Service in which the Commission actually struck material from a party's comments 

in a rulemaking. Docket No. RM2015-7 was a proceeding in which the 

Commission considered changes to its method of modeling city carrier street time. 

The material stricken by the Commission was a cost model submitted for the first 

time by a party in its reply comments. The Commission found that it could not give 

other interested parties "an adequate opportunity ... to respond to the" belatedly 

filed cost model, "consistent with due process, without unduly interfering with [the 

Commission's] ability to complete its deliberations in time for incorporation into the 
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FY 2015 ACR." Order No. 2546 at 14. The Commission labors under no 

corresponding deadline in this docket. 

Finally, the Postal Service's fastidiousness about "color[ing] ... outside the 

lines drawn by the Commission" is at odds with the Postal Service's own practice. 

The Postal Service has routinely commented on 10-year review issues in filings in 

other dockets, thereby exceeding the bounds set by the Commission for comments 

and other filings in those dockets. The Postal Service's filings in recent price 

adjustment cases are illustrative. See, e.g., Docket No. R2019-1, Notice of 

Market-Dominant Price Adjustment (October 10, 2018) at 1, 7 n.11, and 25 

(offering arguments for eliminating the CPI cap on market-dominant rate 

increases); Docket No. R2018-1, Notice of Market Dominant Price Adjustment 

(October 6, 2017) at 1, 15, 24 (same). The Postal Service has done this even 

though the Commission's rules governing the contents of Postal Service filings in 

those dockets authorize none of these arguments, and they are clearly beyond the 

scope of the issues in those cases, in which the legal standard is compliance with 

the Commission's existing system of regulation. 39 C.F.R. §§ 3010.11 and 

3010.12. "Color[ing] ... outside the lines" is apparently consistent with the Postal 

Service's notion of "fairness and administrative order," Motion to Strike at 3, as 

long as the Postal Service is doing the coloring. 

CONCLUSION 

This case is not a game or kindergarten-style busywork. At stake is the 

right of captive mailers to be protected from having to subsidize the massive cost 

overruns caused by the Postal Service's continued irrational adherence to the Flats 
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Sequencing System and other management errors—errors that flats mailers and 

others have repeatedly implored the Postal Service not to make. How to deal with 

this problem is not a frivolous or academic question. The law contains multiple 

provisions, including 39 U.S.C. §§ 404(b), 3622(b)(1), 3622(b)(8), 3622(c)(12) and 

3622(d), that reflect a legislative intent not to force captive mailers to subsidize 

Postal Service costs that are needlessly high. The Postal Service should not be 

allowed to dictate what comments and arguments its captive customers are 

allowed to submit on these critical issues. The motion to strike should be denied. 

Respectfully submitted, 

David M. Levy 
Eric S. Berman 
VENABLE LLP 
600 Massachusetts Avenue, N.W. 
Washington DC 20001 
(202) 344-4000 
dlevy@venable.com   
esberman@venable.com   

Counsel for MPA—The Association of Magazine 
Media and the Alliance of Nonprofit Mailers 

October 17, 2018 

5 - 5 -

Sequencing System and other management errors—errors that flats mailers and

others have repeatedly implored the Postal Service not to make. How to deal with

this problem is not a frivolous or academic question. The law contains multiple

provisions, including 39 U.S.C. §§ 404(b), 3622(b)(1), 3622(b)(8), 3622(c)(12) and

3622(d), that reflect a legislative intent not to force captive mailers to subsidize

Postal Service costs that are needlessly high. The Postal Service should not be

allowed to dictate what comments and arguments its captive customers are

allowed to submit on these critical issues. The motion to strike should be denied.

Respectfully submitted,

David M. Levy
Eric S. Berman
VENABLE LLP
600 Massachusetts Avenue, N.W.
Washington DC 20001
(202) 344-4000
dlevy@venable.com
esberman@venable.com

Counsel for MPA–The Association of Magazine
Media and the Alliance of Nonprofit Mailers

October 17, 2018

mailto:dlevy@venable.com

