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I. BACKGROUND 

On September 13, 2018, the Commission issued a Notice of Proposed 

Rulemaking in this proceeding to amend the Commission’s regulations governing 

market tests of experimental products appearing in existing 39 C.F.R. part 3035.1  The 

amendments, as proposed, would revise the method of calculating applicable revenue 

limitations and the process for requesting the addition of a non-experimental product or 

price category based on an experimental product to the market dominant or competitive 

product list.   

Order No. 4822 initiating this proceeding appointed the undersigned as Public 

Representative and requested comments from interested persons no later than October 

18, 2018.  Id.  Pursuant to that order, the Public Representative hereby submits the 

following comments in support of the Commission’s proposed rule. 

                                            
1
 Notice of Proposed Rulemaking to Amend Market Test Regulations, September 13, 2018 (Order 

No. 4822).  
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II. DISCUSSION 

A. Change in Calculation of Adjusted Revenue Limitations 

The Commission’s proposed rule modifies the calculation of the market test 

revenue limitations in existing §§ 3035.15 and 3035.16.  The existing method for 

calculating the adjusted revenue limitations utilizes average CPI-U figures rounded to 

one decimal place.  39 C.F.R.  §§ 3035.15(d)-(e).  The Commission proposes replacing 

the CPI-U figures rounded to one decimal place with figures rounded to three decimal 

places.  Order No. 4822 at 4.  The Commission indicates this change is consistent with 

Commission practice in other contexts.  Id. at 3-4.  The Public Representative agrees 

and supports this change.  

The Commission currently uses the CPI-U figure rounded to three decimal places 

when calculating the available pricing authority within the CPI-U price cap.  39 C.F.R. 

§ 3010.21(b).  In 2009, the Commission changed its rules for the calculation of the CPI-

U price cap to use three decimal places rather than one, citing a change in data 

availability, the need for a greater degree of precision, and consistency with the 

calculation for unused rate adjustment authority.2  Accordingly, the Commission’s 

proposed change to the calculation method for the adjusted revenue limitations would 

result in consistency across Commission proceedings.  The public would benefit from 

this consistency because consistency makes it easier to understand or replicate the 

                                            
2
 Docket No. RM2009-8, Order Amending the Cap Calculation in the System of Ratemaking, 

September 22, 2009, at 1-2 (Order No. 303) (citing Docket No. RM2009-8, Notice of Proposed 
Rulemaking to Amend the Cap Calculation in the System of Ratemaking, July 10, 2009, at 2-3 (Order No. 
246)). 
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Commission’s calculations without necessitating a review of the regulations to 

determine the number of decimal places used for one calculation as compared to 

another.   

The proposed change does not result in any negative effect for the public.  As the 

Commission stated in its notice, the proposed change will have a “limited substantive 

effect” on the limitations.  Order No. 4822 at 4.  For example, the Commission 

demonstrates the calculation for the $10 million adjusted limit on annual revenue for FY 

2018 would increase from $11,365,967 under the existing method to $11,367,928 under 

the proposed method.  Id.  The resulting increase of $1,961 would have a negligible 

effect on the public.  The corresponding increase in the $50 million adjusted limit is 

greater in magnitude, but also results in a negligible effect.  The Public Representative 

finds the proposed change will benefit the public, and therefore, supports its adoption. 

B. Changes to Process to Add a Non-Experimental Product or Price 
Category Based on an Experimental Product to the Product List 

The Commission’s proposed rule changes the process for adding products or 

price categories based on a market test to the product list, revising the process for 

making a market test product “permanent” in existing § 3035.18.  The existing regulation 

uses the term “permanent” to describe products or price categories that the Postal 

Service requests to add to the product list after a market test. However, the Commission 

explains that experience since the promulgation of the regulation has shown that the 

term “permanent” leads to ambiguity regarding whether products or price categories 

based on market tests are subject to the requirements of § 3035.18.  Order No. 4822 at 
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7.  The ambiguity is evidenced by the Customized Delivery and Metro Post market test 

dockets, where the Postal Service filed requests to add products based on market tests 

using negotiated service agreement (NSA) procedures, rather than the procedures for 

making an experimental product permanent in § 3035.18.  Id.  As a result, the Postal 

Service did not file notice of the request in the corresponding market test dockets or file 

in advance of the 60-day notice period.  The Commission explains that failure to follow 

the rules for making an experimental product permanent as indicated in § 3035.18 

created issues with the transparency of the process and constrained the time frame for 

Commission review.  Id. at 7-8.   

The Commission proposes amending § 3035.18 to clarify that the section’s 

procedural requirements apply whenever the Postal Service requests addition of any 

product or price category based on a current or former market test, regardless of 

whether it is intended to be permanent or temporary.  Id. at 8.  The proposed rule 

identifies specific instances when the Postal Service must follow § 3035.18 and 

describes the requirements for the request in more detail.  Id. at 9-11.  The Commission 

indicates the proposed changes will provide increased clarity for the Postal Service and 

transparency for the public.  Id. at 8.  The Public Representative agrees, and supports 

these changes, with several recommendations.  

1. Increased Transparency 

The public benefits from transparency in the Commission’s review of the Postal 

Service’s requests, and the Commission’s proposed rule increases transparency by 
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clarifying the process for adding a product or price category to the product list after its 

inclusion in a market test.  Order No. 4822 at 8.  By stating that the process applies to 

all products or price categories that are the “same (or similar)” to current or former 

market tests, the proposed rule eliminates the ambiguity in the existing regulation that 

led to Postal Service filing product requests based on market tests as NSAs rather than 

following the process delineated in § 3035.18.  The Commission’s proposed rule 

improves the description of which products and price categories are subject to the 

request procedures in § 3035.18, ensuring that the public will receive adequate notice 

and sufficient data when the Postal Service files a request to add a product or price 

category based on a market test.  The proposed requirement that products or price 

categories tested in a “former” market test proceeding follow the requirements of § 

3035.18 also increases transparency, because the existing rule does not address 

expired or cancelled market tests.  See 39 C.F.R.  § 3035.18.  The Public 

Representative agrees with the Commission’s assertion that the proposed revisions 

should resolve the transparency issues encountered in the Customized Delivery and 

Metro Post dockets, and provide increased transparency overall.  See id.   

 Although the Commission’s proposed rule provides an improved description of 

which products and price categories are subject to the rule, there is one area where the 

Public Representative suggests the Commission consider using more precise 

definitional language.  In proposed 39 C.F.R.  § 3035.18(b)(1), the Commission’s 

proposed rule indicates the requirements apply if the product or price category “offers 

the same (or similar) service as a former or current experimental product[.]”  Order No. 
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4822, Attachment A at 3.  The use of the term “similar” may lead to ambiguity about the 

level of changes the Postal Service could make to a market test product or price 

category that would exempt it from this section’s requirements.  The following 

subsection (b)(2) gives a more precise definition regarding cost or market 

characteristics, and could provide a model for the Commission in revising subsection 

(1).  Alternately, the Commission could consider language that aligns with the material 

change concept in 39 C.F.R. § 3035.6.  The Public Representative respectfully 

suggests the Commission consider whether a more precise term in subsection (b)(1) is 

possible and warranted.   

 The Commission’s proposed rule also increases transparency by adding specific 

requirements for data provided in a request to add a product or price category based on 

a market test.  Proposed § 3035.18(c)(3) requires the Postal Service to identify 

assumptions from the market test proceeding that are used in support of the request to 

add the product or price category.  This requirement addresses the Commission’s 

concerns about transparency in the Metro Post dockets, and the Public Representative 

submits that this information will assist the public in understanding the Postal Service’s 

request and making connections between the market test and the Postal Service’s 

request.  See Order No. 4822 at 10.  Proposed § 3035.18(c)(4) requires the Postal 

Service include the data from the market test in the financial model supporting the 

request or explicitly identify and explain differences between the data collected during 

the market test and the data used in the financial model.  This requirement is intended 

to minimize the number of information requests needed to review the request, which 
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was an issue in the Customized Delivery and Metro Post dockets.  Id. at 11.  The Public 

Representative submits that reducing the number of information requests in a 

proceeding is a way to increase transparency, which benefits the public.3   

Although the Commission’s proposed rule provides improved requirements for 

the contents of a Postal Service request under § 3035.18, there is one area where the 

Public Representative suggests the Commission consider more precise language to 

explain the requirements.  In § 3035.18(c)(4), the Commission’s proposed rule indicates 

the request shall “[i]nclude all data from data collection reports in the financial model, or 

separately identify and explain any differences between the data collection reports and 

the data used to support the financial model[.]”  Order No. 4822, Attachment A at 3.  

The Public Representative believes this language would be more instructive to the 

Postal Service with regard to their obligation if it more clearly described the reports and 

the model that the rule intends to reference.  The Public Representative respectfully 

suggests the Commission consider describing the reports and model in more detail in 

order to provide the maximum clarity, thereby reducing the risk of necessitating 

additional information requests.  For example, the requirement could be revised as 

follows (new text underlined):  

Include all data from quarterly data collection reports filed during 
the market test in the financial model supporting the proposed 
product or price category request, or separately identify and explain 

                                            
3
 In its recent review of the market dominant ratemaking system, the Commission considered the 

number of information requests when evaluating the transparency of the system.  Docket No. RM2017-3, 
Order on the Findings and Determination of the 39 U.S.C. § 3622 Review, December 1, 2017, at 81-85 
(Order No. 4257). 
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any differences between the quarterly data collection reports filed 
during the market test and the data used to support the financial 
model supporting the proposed product request[.]  
 
Overall, the Public Representative finds the Commission’s proposed rule 

increases the transparency of the process for requesting to add a product or price 

category based on a market test to the product list.  This increased transparency 

benefits the public; therefore, the Public Representative supports adopting these 

changes.  

2. Sufficient Time to Review 

The public benefits if the Commission has sufficient time to review a request to 

add a product or price category based on a market test to the product list, because the 

Commission will be able to do a thorough job of evaluating the request.  It is also 

beneficial for the public to have sufficient time to review the request.  In the order 

adopting the existing market test rules, the Commission found 60 days to be the 

appropriate time period to review a request to add a product or price category based on 

a market test to the product list, because it is consistent with the deadline for requesting 

a market test extension under 39 U.S.C. § 3641(d)(2).4  The existing rule requires the 

Postal Service to file a request to make an existing experimental product permanent “at 

least 60 days before the market test expires (including any extension period granted) or 

the market test exceeds any authorized adjusted limitation in any fiscal year, whichever 

                                            
4
 Docket No. RM2013-5, Order Adopting Final Rules for Market Tests of Experimental Products, 

August 28, 2014, at 27 (Order No. 2173).   
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is earlier.”  39 C.F.R.  § 3035.18(a).  The Commission’s proposed rule maintains the 60-

day requirement, and by clarifying when § 3035.18 applies, it ensures that requests to 

products and price categories will follow the 60-day timeframe rather than following the 

15-day NSA timeframe the Postal Service requested in the Customized Delivery and 

Metro Post dockets.5  As discussed above, the ambiguity of the existing rule resulted in 

the Postal Service filing requests to add market test products to the product list through 

the NSA process instead of the § 3035.18 process.  The proposed changes will correct 

this issue and benefit the public.   

Although the proposed rule does increase the likelihood that the Commission and 

the public will have sufficient time to review requests to add products or price categories 

based on a market test, there is one area where the proposed rule could be improved to 

better accomplish the Commission’s goal of receiving the requests in time for a 

complete review.  The proposed rule states “[i]f the Postal Service seeks a Commission 

decision by a certain date, the Postal Service shall file a request under this section at 

least 60 days before the requested decision date.”  Order No. 4822, Attachment A, at 4.  

The Public Representative is concerned that, as written, there is ambiguity about the 

timeline if the Postal Service does not explicitly seek a decision by a certain date.  For 

instance, if the Postal Service requested the addition of a product with a more 

                                            
5
 In the Customized Delivery docket, the Postal Service asked for an exception to the 15-day 

period due to the “complexity” of the contract and the impending expiration of the market test.  See Order 
No. 4822 at 7 (citing Docket Nos. MC2018-13 and CP2018-26, USPS Request to Add Parcel Select 
Contract 24 to Competitive Product List and Notice of Filing Materials Under Seal, October 18, 2017, at 1 
n.1).   
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generalized timeline, such as “before the market test expires” or “before the market test 

exceeds its authorized adjusted limitation,” it could be contended that the Postal Service 

is not seeking a decision before a certain date, but before an event, therefore not 

triggering the 60-day notice requirement.  Although a date could be inferred from either 

of the phrasings above, it is not necessarily a “certain date,” creating ambiguity that 

could result in requests filed later than the 60-day period.   

Because the Commission is striving to remove ambiguity from these rules 

through this proceeding, the Public Representative respectfully suggests the 

Commission consider including language from the existing rule in the revised 

§ 3035.18(d).  Specifically, the Public Representative recommends the Commission 

consider adopting the following language in subsection (d):  

The Postal Service shall file a request under this section at least 60 days 
before the earliest of the following dates: (1) the expiration of the market 
test (including any extension period granted), (2) the expected date the 
market test will exceed any authorized adjusted limitation in any fiscal 
year, or (3) the Postal Service’s requested date for the Commission’s 
decision.   
 

This language reduces the ambiguity surrounding when the 60-day notice period would 

apply to a request by the Postal Service to add a product or price category based on a 

market test to the product list.   

III. CONCLUSION 

The Public Representative finds that the Commission’s proposed rule benefits 

the public because it will result in increased consistency across Commission 

regulations, increased transparency of the Postal Service’s requests to add non-
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experimental products or price categories based on an experimental product to the 

product list, and assurance that the Commission and the public will have sufficient time 

to review Postal Service requests to add non-experimental products or price categories 

based on an experimental product to the product list.  The Public Representative 

submits the foregoing comments in support of the Commission’s proposed rules for its 

consideration. 

 

    Respectfully,  

    Katharine L. Primosch 
    Public Representative 
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