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October 15, 2018 
 
Mr. David A. Trissell 
General Counsel 
Postal Regulatory Commission 
901 New York Ave NW Ste 200 
Washington DC  20268 
 
(Comments to be submitted electronically to the PRC) 
 
Re:  Federal Register /Vol. 83, No. 158 /Wednesday, August 15, 2018 / Proposed Rules 40485 
 
Commissioners: 
 
The National Association of Presort Mailers (NAPM) and Idealliance (Joint Commenters)  appreciate the 
opportunity to comment on the PRC’s Advance Notice of Proposed Rulemaking (ANPR), proposed in a 
notice published in the Federal Register dated August 15, 2018 (83 FR No. 158, at 40485).  The Commission 
“initiates this advance notice of proposed rulemaking (ANPR) to seek proposals for a standard and process to 
determine when a mail preparation change is a ‘‘changes in rates’’ under 39 U.S.C. 3622 in accordance with 
the recent decision in United States Postal Serv. v. Postal Reg. Comm’n, 886 F.3d 1253 (D.C. Cir. 2018) (IMb 
Opinion).”1 
 
The background regarding the ANPR states the following reasons for this notice. 

• The Commission and the courts properly recognize that certain mail preparation changes are rate 
changes, and those changes should be regulated under 39 U.S.C. 3622. 

• The issues involved in regulating mail preparation changes as ‘‘changes in rates’’ under 39 U.S.C. 
3622 are varied and complex. 

• The process involved in crafting a workable standard for regulating mail preparation changes 
under the price cap has been difficult and time-consuming. 

 
The ANPR sets out the relevant history of the issues, noting that “the Court concluded that the 
Commission’s standard to determine when a mail preparation change was a rate change rested on an 
unreasonable interpretation of ‘‘changes in rates’’ under 39 U.S.C. 3622 that went beyond the meaning of 
the statute.”2  The Court did not abrogate the Commission’s authority under the statute to regulate mail 
preparation changes as “changes in rates” but rather remanded the matter to the Commission to develop a 
clearer standard for answering the question of when a change to a mail preparation change will have price 
cap effects.  
 
  

                                                             
1 Federal Register /Vol. 83, No. 158 /Wednesday, August 15, 2018 / Proposed Rules 40485 
2 Federal Register /Vol. 83, No. 158 /Wednesday, August 15, 2018 / Proposed Rules 40486 
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The prior court decisions do not endorse a specific standard, but the court did suggest the Commission 
should: 
 

• ‘‘[S]ingle out mail preparation changes that induce mailers to shift to a higher-priced service;” 
• Identify where an “increase in mail preparation requirements for one cell will drive mailers to use a 

higher-priced cell, the resulting increase in volume in the latter should count against the rate cap;” 
and 

•  “[L]ook to predict mailer behavior in response to the mail preparation change in order to ‘‘single 
out mail preparation changes that induce mailers to shift to a higher priced service.’’3 

 
The ANPR acknowledges that “although the issue before the Commission centered on the Postal Service’s 
change to the IMb requirements in Docket No. R2013–10, the standard eventually adopted by the Commission 
will apply to all future mail preparation changes.”  The Joint Commenters have been actively engaged in 
these issues since RM2013-10 because they are critical to the integrity of the price cap system 
implemented by the PAEA. 
 
The Joint Commenters understand and appreciate the challenges due to the complexities the Commission 
has faced in trying to establish a set of “standards” and “processes” to define the statutory authority that 
the Court has confirmed it has.  The Joint Commenters are skeptical that the Commission can develop an 
advance rule to cover every possible variation and contingency of future mailing preparation changes.  
Accordingly, the Joint Commenters recommend that the Commission adopt a high-level rule as follows: 
 
1.  In its decision, the D.C. Circuit suggested that a high-level rule defining whether a mail classification 
change has price cap implications -- "Where an increase in mail preparation requirements for one cell will 
drive mailers to use a higher-priced cell, the resulting increase in volume in the latter should count against 
the rate cap" -- would be sufficient.   
 
2.  Similarly, where the deletion of a price cell drives mailers to use a higher-priced cell, the resulting price 
increase should count against the price cap.  
 
3.  Because it is difficult develop a specific rule that applies in all cases, the high-level approach suggested 
by the D.C. Circuit is appropriate.   
 
4.  As to the procedural framework implementing the substantive rule, the Postal Service should be 
responsible for determining which mail classification changes have price cap implications and for 
incorporating the implications into its price cap calculations filed in CPI-based rate adjustments for market-
dominant products.  Specifically, the Postal Service should continue (as the current rules require) to have 
the burden of affirmatively stating whether the proposed preparation change implicates the price cap. 
 
5.  The Commission should review, allow interested parties to comment upon, and modify (if necessary) the 
Postal Service's determinations and price cap calculations in market-dominant rate adjustment 
proceedings. 
 
6.  This procedure is consistent with the Commission’s prior rule and with actual practice since the 
enactment of PAEA.  
 

                                                             
3 ibid 
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Throughout the course of this Docket the Industry has expressed concerns regarding the authority of the 
Commission to keep the monopoly authority of the agency from severely impacting those who may have no 
alternatives other than using the mail. These concerns center around the agency’s ability to require mail 
preparation/classification changes that might not constitute a shift to a different rate level but simply apply 
additional and significant cost increases for the mailer to use the mail (sometimes referred to as de facto 
price increases). Several in Industry have offered a variety of potential mechanisms e.g. “de minimis 
standard” to aid the Commission as a methodology for keeping the monopoly authority in check and this or 
other kinds of “standards” may prove at some point to be viable for such a complex system.  

The Joint Commenters are always supportive of continued engagement with the Commission to refine and 
improve upon the rate setting process. The Joint Commenters also believe that the PAEA has provided the 
Regulator with the necessary authority it needs to ensure the agency does not over extend its monopoly 
authority. We also believe that the PAEA and the Regulator have provided the Agency with the tools, 
processes and standards it needs to adequately present its position regarding any classification changes it 
is requesting. The Joint Commenters believe that as long as the existing processes are provided the 
transparent and open forum of the Commission’s proceedings and the Commission continues to apply of all 
of the Objectives and Factors of the statute during its proceedings, then subsequently the most effective, 
appropriate, and just decisions will be determined. 

The Joint Commenters appreciate the Commission’s consideration of these comments and look forward to 
reviewing the Commission’s proposed rule in this important proceeding. 

Sincerely, 
 

 
 
 
 

 
Robert Galaher     
Executive Director and CEO 
NAPM 
PO Box 3552 
Annapolis MD  21403 
 

 
David J. Steinhardt 
President Emeritus 
Idealliance 
1800 Diagonal Road, Suite 320 
Alexandria, VA 22314-2862 

 
 


