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Pursuant to Order No. 4750, the United States Postal Service hereby submits 

Comments on the Commission’s Advance Notice of Proposed Rulemaking (ANPR).1 

The ANPR states that the Commission “continues to maintain that certain mail 

preparation changes are rate changes,” and is “continuing to explore . . . the possibility 

of crafting a standard that would not only comport with the Court’s decision but also be 

workable in the context of the Commission’s proceedings.”2  The Commission 

accordingly seeks “proposals from commenters for a standard and process to determine 

when an individual mail preparation change is a ‘change in rates’ under 39 U.S.C. 

3622.”3   

As explained below, it would be perfectly consistent with the statutory language 

and with the D.C. Circuit’s opinions for the Commission to treat changes in “rates” and 

changes in mail-preparation requirements as wholly separate events, with only the 

former event implicating the price cap.  The Postal Service continues to believe this to 

                                            
1 Order No. 4750, Advance Notice of Proposed Rulemaking, PRC Docket No. RM2018-11 (Aug. 9, 2018).   
2 Id. at 1, 5-6. 
3 Id. at 2. 

Postal Regulatory Commission
Submitted 10/15/2018 4:02:10 PM
Filing ID: 106796
Accepted 10/15/2018



- 2 - 
 

be the most appropriate course of action for the Commission to take.  To the extent the 

Commission is asking for comments on how far it may permissibly go in subjecting 

changes in mail-preparation requirements to the price cap (i.e., what the Commission 

can do, rather than what it should do), the logic of the court’s decisions and 

considerations of workability would allow the Commission to treat a mail-preparation 

change as a “rate” change when compliance with the mail-preparation change would 

force mailpieces into different rate categories.  However, where mailpieces shift only as 

a result of mailers’ decisions not to comply with a mail-preparation change, the change 

itself should not implicate the price cap.  That said, it is premature for the Commission 

to adopt any standard when the continuing efficacy of the price cap itself is subject to 

review in the ongoing 10-year review proceeding.   

I. BACKGROUND 

Mail-preparation requirements inform postal customers how to prepare and 

present their mailpieces in order to qualify for a specific rate category of a specific 

postal service.  They are not the same as the description of the services themselves or 

the prices charged for those services.   Instead, they are customer-facing rules 

established by postal regulations, typically in the Domestic Mail Manual.4  Such rules 

are operational in nature and are promulgated under the Postal Service’s statutory 

authority to enact “rules and regulations . . . necessary in the execution of its 

functions.”5 

                                            
4 39 C.F.R. §§ 111.1, 211.2(a)(2); see also Domestic Mail Manual § 608.1.1 (DMM describes, among 
other things, the “conditions governing [the] use” of postal services). 
5 39 U.S.C. § 401(2).  See also 39 C.F.R. § 111.3 (Domestic Mail Manual changes are posted in the 
Federal Register). 
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As the Commission is aware, the Postal Service regularly alters mail-preparation 

requirements, and it has done so both before and since the passage in 2006 of the 

Postal Accountability and Enhancement Act (PAEA).6  During the first seven years after 

the PAEA’s passage, the Commission never concluded that any of those changes 

implicated the price cap.7  In November 2013, however, the Commission concluded for 

the first time that a mail-preparation change was effectively a “rate” increase.8  The 

change at issue required mailpieces to use the Full-Service Intelligent Mail barcode 

(IMb) format in order to qualify for automation rate categories of various market-

dominant products.9  The Commission made clear in that Order (and has since 

reaffirmed) that it did not view all mail-preparation changes as rate changes.10  Instead, 

concerned with the burden that some changes to requirements could impose on 

mailers, the Commission concluded that only those mail-preparation changes that 

required mailers to incur “significant” compliance costs or operational adjustments 

would be subject to the price cap.  Per the Commission’s position, if a change to a mail-

preparation requirement satisfied that standard, its “rate effect” would be based on the 

                                            
6 Pub. L. No. 109-435, 120 Stat. 3198. 
7 Examples include changes to address requirements, see New Address Requirements for Automation, 
Presorted, and Carrier Route Flat-Sized Mail, 73 Fed. Reg. 25,509 (May 7, 2008); polywrap selvage 
rules, see New Standards for Domestic Mailing Services, 74 Fed. Reg. 15,380, 15,381 (Apr. 6, 2009); 
deflection standards, see Eligibility for Commercial Flats Failing Deflection, 75 Fed. Reg. 12,981 (Mar. 18, 
2010); and even the kind of barcode mailers must use in order to qualify for automation rate categories, 
see POSTNET Barcode Discontinuation, 77 Fed. Reg. 26,185 (May 3, 2012). 
8 Order No. 1890, Order on Price Adjustments for Market Dominant Products and Related Mail 
Classification Changes, PRC Docket No. R2013-10 (Nov. 11, 2013).  
9 Id. 
10 Id. at 25. See also Order No. 3047, Order Resolving Issues on Remand, PRC Docket No. R2013-10R, 
at 13, 44-45, 52 (Jan. 22, 2016). 
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price that mailpieces implicated by the rule would be charged if mailers decided not to 

comply with the requirement.   

The D.C. Circuit twice considered the Commission’s treatment of mail-

preparation requirements under the price cap.  In its first decision, the court recognized 

that the price cap applies only to “changes in rates,” but concluded that the statutory 

term was ambiguous:  the court held that the Commission could permissibly construe 

the phrase to encompass only changes in posted prices, but it also could read the 

phrase more broadly to refer to “the rates that customers actually pay.”11  Accordingly, 

the court held that the statute does not “entirely foreclose” the Commission from 

claiming some authority to regulate changes to mail-preparation rules under the price 

cap in circumstances where mailpieces are forced into a higher rate cell because of the 

Postal Service’s manipulation of its mail-preparation rules.12  The court remanded the 

case because the Commission had failed “to articulate a comprehensible standard for 

the circumstances in which a change to mail preparation requirements” is a “change in 

rates.”13 

In its second decision, the court vacated the Commission’s attempt to articulate a 

standard for when a mail-preparation change is or is not a change in rates.14  (The 

Commission had opted to continue exploring the second of the two possible 

constructions that the court articulated as permissible, rather than adopting the “posted 

                                            
11 U.S. Postal Serv. v. Postal Regulatory Comm’n (“IMb 1”), 785 F.3d 740, 751 (D.C. Cir. 2014).   
12 Id. at 751, 756. 
13 Id. at 753. 
14 U.S. Postal Serv. v. Postal Regulatory Comm’n (“IMb 2”), 886 F.3d 1253 (D.C. Cir. 2018). 



- 5 - 
 

rates only" alternative.)15  Noting that the Commission’s standard had focused on the 

“significance” of compliance costs and operational adjustments that a mail-preparation 

requirement may impose on mailers, the court pointed out that the term “rates” refers to 

the “amount of money a consumer will hand over” to a supplier “‘in exchange for’ a 

product or service.”16 Accordingly, a “change in rates” refers to a change in the amount 

charged by (and the amount a mailer would pay to) the Postal Service in exchange for a 

service, not a change to “a mailer’s aggregate cost for sending an item.”17  The court 

also rejected the Commission’s reliance on 39 C.F.R. § 3010.23(d) in fashioning its 

standard, reasoning that the permissible scope of a statutory term cannot be expanded 

by a Commission regulation, that the regulation itself did not purport to define the 

statutory term “changes in rates,” and that nothing in the earlier IMb 1 decision said 

“that the Commission could treat as a rate change every mail preparation change that 

could be somehow shoehorned into the text of § 3010.23(d)(2).”18  Because the 

Commission’s standard did not purport “to assess whether a mail preparation change, 

‘significant’ or not, will cause a mailer to pay more to the Postal Service,” the court 

vacated the Commission’s decision.19 

                                            
15 Although the IMb 1 court rejected the Postal Service’s argument that the plain language required a 
“posted rates only” reading, the court emphatically did not hold that the statute barred the Commission 
from such a reading.  Indeed, the availability and reasonableness of the “posted rates only” construction 
is why the court held that the statute is ambiguous. 
16 Id. at 1257 (quoting FERC v. Elec. Power Supply Ass’n, __ U.S. __, 136 S. Ct. 760, 777 (2016)). 
17 Id. at 1258. 
18 Id. at 1259-60. 
19 Id. at 1258, 1260-61. 
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The Commission now seeks comments on whether a workable standard could be 

developed that would allow it to regulate some changes to mail-preparation 

requirements under the price cap. 

II. ARGUMENT  

As the D.C. Circuit noted, the term “rates” has a plain meaning:  it refers to prices 

charged by (and money handed over to) the Postal Service in exchange for postal 

services, and not to the costs mailers incur to access those services.20  At the same 

time, the statutory term “changes in rates” is ambiguous:  the Commission could (and 

the Postal Service believes should) permissibly construe it to refer solely to changes to 

the posted prices that the Postal Service charges for its services, or the Commission 

could choose to read it to more broadly as authorizing the Commission to subject to the 

price cap Postal Service actions that force a shift of mailpieces into different rate cells 

and thereby force mailers to pay a different price for a service.21  The ANPR now asks 

whether a workable standard exists at all for determining which changes to mail-

preparation requirements would have that effect and thus could be regulated under the 

price cap. 

As an initial matter, the Postal Service suggests that this inquiry, like any inquiry 

concerning the proper scope of the current system of regulating rates for market-

dominant products, is premature in light of pending 10-year review proceedings in 

Docket No. RM2017-3.  Those proceedings concern the future of the rate-regulation 

system, and necessarily include consideration of whether the price cap is warranted at 

                                            
20 Id. at 1257. 
21 Id.; accord IMB 1, 785 F.3d at 751-52. 
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all and, even if it is, whether it should be changed.  Until those proceedings are 

completed, particularly given that the Commission has already concluded that the 

current system has failed to ensure adequate revenues,22 it is premature to address the 

precise contours of the existing price-cap formula.  There is certainly no basis in this 

docket for entertaining proposals that would broaden its scope. 

Moreover, pending in Docket No. RM2017-3 is at least one proposal to adjust the 

price cap (to the extent it is maintained at all) for changes in revenue-weighted 

volumes.23  This proposed adjustment mechanism would pick up all changes in the mail 

mix regardless of the underlying reason: volume that leaves or enters the mail outright, 

volume that shifts between price cells because of changes in mailers’ business models, 

volume that shifts between price cells in response to mail-preparation changes, and so 

forth.  For example, all other things being equal, if mailers responded to a mail-

preparation change by shifting to a higher price cell, that would increase revenue-

weighted volume, and the proposed adjustment mechanism would automatically reduce 

the Postal Service’s pricing authority the following year as a result.  Thus, this 

automatic, formulaic adjustment mechanism, if adopted, would render moot the inquiry 

in this proceeding.  This is another reason why pursuing this inquiry is premature until 

the Commission has decided the merits of the outstanding proposal in Docket No. 

RM2017-3. 

                                            
22 Order No. 4257, Order on the Findings and Determination of the 39 U.S.C. § 3622 Review, PRC 
Docket No. RM2017-3, at 148, 165-71 (Dec. 1, 2017). 
23 Initial Comments of the United States Postal Service in Response to Order No. 4258, PRC Docket No. 
RM2017-3, at 71-74 (Mar. 1, 2018).   
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Even if these proceedings should continue before the resolution of the 10-year 

review, the most direct way to resolve the applicability of the price cap to mail-

preparation requirements is to adopt the narrower interpretation of “changes in rates” as 

referring to changes in the actual prices the Postal Service charges for its market-

dominant services.  The court explicitly allowed the Commission to adopt such a 

construction.24  Doing so would end this unnecessary, “difficult and time-consuming”25 

inquiry into which other types of changes should be swept within the scope of the price 

cap, and it would recognize that rate changes and mail-preparation changes serve 

entirely different purposes, aimed at opposite aspects of the Postal Service’s finances.  

Rate changes require mailers to pay a different price for postal services, and therefore 

are aimed at adjusting the revenue the Postal Service receives from mailers.  By 

contrast, mail-preparation changes require mailers to prepare their mail differently, and 

therefore are aimed at controlling the Postal Service’s costs and improving its 

operational efficiency.  Because the system of regulating market-dominant rates 

(including the price cap) is a restriction only on the revenue side of the equation, the 

Commission would be well-justified to conclude that mail-preparation requirements are 

not within the price cap’s purview.26   

But it appears that the ANPR may be asking for comments solely on what the 

Commission can do, and not what it should do, within the current system.  If the 

                                            
24 IMb 1, 785 F.3d at 751.   
25 Order No. 4750 at 1. 
26 This would not mean that mail-preparation requirements are beyond Commission oversight, of course.  
As explained in Part II.B.3 below, the Commission has the statutory authority to consider and resolve 
challenges to the exercise of the Postal Service’s regulatory power, which would include the power to 
issue and alter mail-preparation requirements.   
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Commission is simply asking whether any workable standard can be developed, 

consistent with the statutory language and the D.C. Circuit’s opinions, to determine 

when a change to a mail-preparation requirement is a change in “rates,” then the 

answer is yes.  As discussed in Part A of this section, where the direct effect of a mail-

preparation change is to force a shift of mailpieces into different rate categories – that 

is, where the effect of complying with such a change is that mailers would be required to 

pay a different price for their mailings – then the Commission can treat that change as 

implicating the price cap, just as it does for mail classification changes that have the 

same impact.  As discussed in Part B, however, a rate proceeding is an inappropriate 

vehicle to guard against the theoretical misuse of the Postal Service’s regulatory 

authority by attempting to project whether mailers will choose to default to a higher rate 

instead of complying with a mail-preparation change.  In other words, the Commission 

should apply the price cap in a manner that presumes that mailers will comply with a 

mail preparation change.  

A. A New or Changed Mail-Preparation Requirement Could Implicate the 
Price Cap When Compliance with the Requirement Would Shift 
Mailpieces into Different Rate Categories. 
 

Under the logic of the court’s decisions, when the implementation of a new or 

changed mail-preparation requirement has the necessary effect of forcing a shift of 

mailpieces into a different market-dominant price category, then one could say that the 

mail-preparation change has effectively changed the price charged for that mail.  But 

the inverse of that statement is equally true:  where a mail-preparation requirement 

does not force a mailer to pay a different rate for the mailing, then it is not a change in 

rates.  Thus, a change to a mail-preparation requirement is not a “rate” change when a 
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mailer pays a different price only by failing or refusing to comply with the changed 

requirement.  Under this standard, the key question is whether a requirement leaves 

mailers with a choice.  If a requirement forecloses any opportunity to pay the same price 

for the same mailing, then the requirement has forced mailers to pay a different price.  

But where a requirement leaves mailers with a decision – in other words, where a rate 

remains available to mailers who prepare their mailpieces in compliance with the 

requirement – then any failure to qualify for that rate is the product of that mailer’s 

choice, not of any action by the Postal Service to “change” the “rate.” 

A recent change to a mail-preparation requirement illustrates how the standard 

would operate.  At the same time the Postal Service filed its proposed rate adjustment 

in Docket No. R2018-1, the Postal Service proposed amending the DMM to require 

mailers to reverse the order in which they prepared their Carrier Route pallets.27  

Because the effect of complying with that requirement was that some mail volume 

would access lower-priced rate categories, the Postal Service adjusted its billing 

determinants and claimed additional price-cap authority to reflect the de facto price 

reduction for the volume impacted by the mail-preparation change.28  The Commission 

approved that approach.29 

This standard is aligned with the court’s teachings concerning the permissible 

scope of the price cap.  As the court explained in IMb 1, when the Postal Service 

                                            
27 Notice of Market Dominant Price Adjustment, PRC Docket No. R2018-1, at 25, 30 (Oct. 6, 2017). 
28 Id. at 30. 
29 Order No. 4215, Order on Price Adjustments for First-Class Mail, USPS Marketing Mail, Periodicals, 
Package Services, and Special Services Products and Related Mail Classification Changes, PRC Docket 
No. R2018-1, at 60-61 (Nov. 9, 2017). 
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eliminates a discount, it has not changed the posted rates of a product, but its action 

has the effect of forcing mailpieces from the formerly discounted rate category into a 

higher rate category.30  Because there is no way for such mailpieces to continue 

qualifying for the discount once it has been eliminated, “the rate on the discounted mail 

has essentially been raised by being forced into a higher rate cell, independently of 

whether the posted price in either the new or original rate cell has been changed.”31  So 

too, when the result of complying with a new or altered mail-preparation requirement is 

that mailers would pay a different amount for their same mailing, it can be said that their 

mailpieces have been forced into a different rate category.  

This standard is also consistent with the Commission’s longstanding application 

of the price cap.  The price cap “operates by formula to control how steeply the Postal 

Service may raise rates” on market-dominant products.32  Any complexity in applying 

the formula arises from the fact that the Postal Service offers a variety of different 

products, with different prices (and often with several different rate cells), within each 

market-dominant class.33  The Commission has addressed that complexity (1) by using 

a volume-weighted average to perform the basic computation,34 and (2) by assuming a 

                                            
30 IMb 1, 785 F.3d at 746.  See also United States Postal Serv. v. Postal Regulatory Comm’n (“RRM”), 
886 F.3d 1261, 1271 (D.C. Cir. 2018) (noting that the court rejected the notion that deleting a rate cell 
alone “equates to a rate change”). 
31 IMb 1, 785 F.3d at 746; accord id. at 743 (noting that the deletion of a discount “effectively raises the 
rate on the previously discounted mail”). 
32 RRM, 886 F.3d at 1270.     
33 As the Commission has previously observed, applying the formula would be simple if the Postal 
Service offered only one product.  Order No. 26, Order Proposing Regulations to Establish a System of 
Ratemaking, PRC Docket No. RM2007-1, at 33-34 (Aug. 15, 2007) (“To calculate the percentage change 
in an individual rate is a simple matter . . . .”). 
34 Id. at 34-35; 39 C.F.R. § 3010.23(b)-(c). 
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“constant mail mix” that relies on historical volumes rather than trying to forecast how 

the volumes may change over the following year (whether in response to actions of the 

Postal Service or otherwise).35  The Commission then calculates the proposed rate 

change by dividing the theoretical revenue that the Postal Service would obtain from 

those historical volumes at the proposed prices by the theoretical revenue that the 

Postal Service would have obtained from those historical volumes at the current 

prices.36  It is the resulting change figure that is precluded from exceeding the CPI-

based price cap.37 

The purpose of that “constant mail mix” approach is to isolate rate changes from 

other changes, and it achieves that purpose by holding constant the volumes used in 

the weighted average and comparing the planned rates applied to those volumes 

against the current rates applied to those volumes.  Rather than attempt to forecast 

changes to total volume or the mail mix over the succeeding year, the Commission’s 

approach essentially assumes that mailers collectively will continue to use the same 

volume of the same services in question.  Accordingly, the Commission assumes that 

no mailers will respond to increases in posted prices by refusing to pay those prices – 

such as by leaving the mail, reducing the volume of their mailings, or seeking out lower-

priced mailing options.  By the same token, the Commission should also assume that no 

mailers will respond to changes in mailing requirements by refusing to comply.  Just as 

the Commission “should not attempt to anticipate changes in mailers’ behavior in 

                                            
35 Order No. 1890, Order on Price Adjustments for Market Dominant Products and Related Mail 
Classification Changes, PRC Docket No. R2013-10, at 21 (Nov. 21, 2013); 39 C.F.R. § 3010.23(d). 
36 39 C.F.R. § 3010.23(b)-(c); Order No. 26 at 34-36.. 
37 39 U.S.C. § 3622(d)(1)(A).  
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response to changes in prices or classifications,”38 it should not attempt to anticipate a 

change in behavior in response to a change in mail-preparation requirements.  Here, 

the behavior in question is that mailers comply with the mail-preparation requirement 

applicable at the time of their mailings.  As such, the Commission should assume that, 

just as mailers previously complied with mail-preparation requirements to access a 

particular rate category, mailers will continue to comply with the newly applicable mail-

preparation requirements so they can access the same rate category.  The price-cap 

system would be pointless if it were based on the assumption that mailers will refuse to 

comply with changes to posted prices, and it would be just as nonsensical for the 

regulatory system to assume that mailers will refuse to comply with changes to mail-

preparation requirements.39   

Because mail-preparation changes literally require (and are designed to require) 

mailers to change the way their mailpieces are prepared and presented, and because 

the Commission’s historical-volume approach does not attempt to forecast changes in 

mailer behavior, some may argue that the Commission must therefore assume for price-

cap purposes that mailers will not comply with changes to mail-preparation 

                                            
38 Order No. 606, Order Approving Market Dominant Classification and Price Changes, and Applying 
Price Cap Rules, PRC Docket No. R2011-1, at 19 (Dec. 10, 2010); accord Order No. 1678, Notice of 
Proposed Rulemaking Requesting Comments on Proposed Commission Rules for Determining and 
Applying the Maximum Amount of Rate Adjustments, PRC Docket No. RM2013-2, at 10 (Mar. 22, 2013); 
Order No. 1786, Order Adopting Final Rules for Determining the Maximum Amount of Rate Adjustments, 
PRC Docket No. RM2013-2, at 16 (July 23, 2013) (“projections of mailer behavior carry the risk of relying 
on assumptions that are unfounded, unsupported, or erroneous”) (citation omitted). 
39 As the D.C. Circuit noted in IMb 2, the Commission’s “drastic implicit underestimate of mailer 
readiness” to adopt the Full-Service IMb barcode format would have resulted in the Postal Service being 
“docked over $855 million in price cap authority under the assumption that it would receive that amount in 
increased prices,” even though the Postal Service “would never have seen any” of that revenue.  IMb 2, 
886 F.3d at 1258-59.  See also IMb 1, 785 F.3d at 753 (noting that the implications of applying the price 
cap to mail-preparation changes “are potentially staggering”).   
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requirements.  Such an argument would prove too much.  By that logic, all changes to 

mail-preparation requirements would be “rate” changes because mailers who refuse to 

comply with a given change would no longer qualify for the rate in question.  But the 

Commission has long disavowed the position that all mail-preparation changes are 

tantamount to “rate” changes.  And the court also has squarely rejected such a view.40  

Moreover, this hypothetical contention would misunderstand what it means to 

assume no change in behavior.  Any change by the Postal Service has the potential of 

provoking a range of responses by customers.  A change to a mail-preparation 

requirement could provoke some mailers to leave the mail or seek out alternative postal 

products with fewer mail-preparation requirements or lower total costs to them.  Equally 

true, a rate increase could provoke some mailers to seek out lower-priced alternatives 

(or to leave the mail entirely).  The introduction of a new and low-priced product, 

designed to stimulate demand, could prompt current customers to switch from an 

existing higher-priced product to that new product.  But there is a difference between 

mailer behaviors that are mandated by a Postal Service action and mailer behaviors 

that may be taken in voluntary response to a Postal Service action.  The price-cap 

formula does not attempt to predict the latter behaviors, but necessarily assumes that 

the former behaviors will occur. 

The above-outlined standard is straightforward and easy to apply: when 

compliance with a new or changed mail-preparation requirement has the necessary 

effect of shifting mailpieces into a different market-dominant price category, then one 

                                            
40 See IMb 1, 785 F.3d at 756 (“[Section 3622(d) does not] entirely foreclose the Commission from 
determining that some mail preparation requirements constitute ‘changes in rates.’”) (emphasis added); 
id. at 753 (while the “Commission has some authority” to interpret the price cap broadly enough “to take 
account of operational rules that have rate effects,” that authority is not “unfettered”). 



- 15 - 
 

could say that the mail-preparation change has effectively changed the price charged 

for that mail.  This standard assigns a defined role to mail-preparation requirements in 

the context of the price-cap formula, and it would be consistent with the statutory and 

regulatory language, the D.C. Circuit’s pronouncements, and Commission precedent.   

B. The Commission Should Not and Cannot Attempt to Project, for 
Purposes of the Price Cap, Whether Mailers Will Respond to a Change 
to a Mail-Preparation Requirement By Refusing to Comply With It. 
 

The ANPR suggests that the Commission is considering whether to abandon the 

historical-volume approach to the price cap, at least as it concerns mail-preparation 

requirements. Rather than assuming for price-cap purposes that mailers would continue 

to comply with mail-preparation requirements, the Commission appears to be exploring 

whether there is a way to determine on a forward-looking basis whether, in fact, mailers 

would react to a particular mail-preparation change by refusing to comply with it.  The 

Commission’s concern may be that, absent such a factual inquiry, the Postal Service 

would be free to alter mail-preparation requirements for nefarious purposes.  The 

theoretical concern is that the Postal Service might engineer a stealth price increase by 

implementing a rule that, under the veneer of a mail-preparation change, intentionally 

imposes such onerous conditions that mailers will default to higher rate categories 

instead of complying with the change.  This, the argument goes, would vitiate the price 

cap.  The apparent aim of the Commission’s inquiry is to explore the feasibility of 

projecting mailers’ responses to mail-preparation changes in an effort to prevent the 

Postal Service from evading the price cap by abusing its authority to amend mail-

preparation requirements.  
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As an initial point, nothing in the court’s decisions can be read to suggest that the 

price cap “must look to predict mailer behavior”41 or “must predict possible mailer 

migration to higher-priced products.”42  The court has never called into question the 

historical-volume approach to assessing rate adjustments,43 and has emphasized that 

the price cap, unlike other aspects of the PAEA, must “operate by formula.”44  While the 

court has not completely foreclosed the Commission from evaluating mail-preparation 

changes under the price cap, it has not suggested that such evaluations are mandatory 

or that the Commission must use forecasts in making such evaluations. 

Moreover, even if permitted to do so, there are three sets of reasons, discussed 

below, why the Commission should not go down the path of expanding the price cap to 

guard against misuse of the Postal Service’s mailing regulations.  First, there is no need 

to solve this problem, because the problem does not exist:  there is no evidence 

suggesting or reason to believe that the Postal Service has abused or would abuse its 

mail-preparation rules in the manner described above, and so there is no need to upend 

the Commission’s current analytical framework under the price cap.  Second, even if 

there were a problem, changing the price-cap framework cannot solve it.  The price-cap 

formula is a uniquely poor vehicle to police purported abuses of the Postal Service’s 

regulatory authority, and trying to use the price cap in this manner would render the 

rate-regulation system excessively difficult to administer and would undermine several 

principles underlying the PAEA.  Finally, there are other regulatory controls available to 

                                            
41 Order No. 4750 at 5.  
42 Id. at 6. 
43 IMB 1, 785 F.3d at 749, 756; IMb 2, 886 F.3d at 1260; RRM, 886 F.3d at 1265. 
44 RRM, 886 F.3d at 1270. 
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the Commission that are much better suited to guard against any purported abuse of 

the Postal Service’s regulatory power.  Accordingly, the Commission should not use the 

price-cap framework to try to determine how mailers would react to a change to mail-

preparation requirements. 

1. There is no real-world problem of price-cap evasion that would 
support jettisoning the Commission’s established approach to 
the price-cap formula.  
 

The Commission acknowledges that its contemplated approach to the price-cap 

framework would require the Commission to “predict” the mailing industry’s response to 

mail-preparation changes.45  Doing so would depart dramatically from the Commission’s 

existing approach to the price cap, which avoids the use of forecasts.  Although the 

Commission is not inherently foreclosed from adopting a new approach to the price cap, 

it must articulate a reasoned basis for departing from its existing approach.46  And here, 

there is no reason for such a departure. 

As noted above, the Commission’s proposal may be designed to address a 

concern that the Postal Service will abuse its regulatory authority over mail-preparation 

requirements in a way that would actually prompt mailers to pay higher prices, but there 

is no real-world evidence justifying that concern.  The current rate-regulation system, 

including the Commission’s historical-volume approach to assessing compliance with 

the price cap, has been in place for more than a decade.  At no point has the Postal 

Service abused its regulatory power by masquerading a de facto rate increase as a 

mere change to a mail-preparation requirement or by otherwise manipulating its rules in 

                                            
45 Order No. 4570 at 5, 6. 
46 See, e.g., U.S. Postal Serv. v. Postal Regulatory Comm’n, 842 F.3d 1271, 1273-74 (D.C. Cir. 2016). 
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a concealed effort to shift mailers between price cells.  While there have been some 

disputes at the margins over the proper application of the basic formula or the 

Commission’s rules, no one has colorably asserted that the existing approach has 

allowed the Postal Service to obtain an improperly high amount of revenue from its 

market-dominant products.47  Because there is no reason to believe that the existing 

approach to the price-cap formula has led to abuse, there is no need to change that 

approach.  

In fact, the Full-Service IMb requirement, the mail-preparation change that 

evidently aroused the Commission’s concern over potential regulatory abuse (and that 

at least indirectly prompted the present inquiry), indicates that any such concern is 

unwarranted.  The Full-Service IMb requirement was a key component of a multi-year 

plan to achieve “100 percent visibility into the mail stream by 2014,” and was designed 

to increase the value of the mail to customers and to improve efficiency and service 

performance.48  The Postal Service was fully transparent that the plan had two phases, 

in which automation mailers would be required to transition first from POSTNET 

barcodes to IMb, and then from IMb to the Full-Service IMb format.49  To that end, the 

Postal Service announced in 2008, more than five years before requiring mailers to 

                                            
47 To the contrary, the Commission has held that market-dominant products have failed to generate the 
“adequate revenues” and to be “reasonable”: two objectives that the rate-regulation system must be 
designed to achieve.  Order No. 4257 at 168-71, 236.  At most, some mailing-industry groups have 
argued that revenues under the current system are or will be adequate, but none have argued that 
revenues have been excessive.  
48 Advance Notice of Implementation of Full-Service Intelligent Mail Required for Automation Prices, 77 
Fed. Reg. 23,643, 23,644 (Apr. 20, 2012). 
49 See, e.g., U.S. Postal Serv., FY 2012 Annual Report to Congress and Comprehensive Statement on 
Postal Operations, at 51 (Dec. 28, 2012), available at https://www.prc.gov/Docs/85/85960/ USPS-FY12-
17.pdf (laying out 2-year transition plan). 
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adopt the Full-Service IMb requirement, that it was phasing out the POSTNET barcode 

and was urging adoption of the Full-Service barcode format,50 and the Commission 

encouraged efforts to increase such adoption.51  After the Postal Service proposed in 

2012 to mandate adoption of the format by January 2014, it followed that proposal with 

a lengthy notice-and-comment rulemaking before announcing a final rule.52  During this 

process, the Postal Service worked closely with the mailing community, educating 

mailers about the benefits of adopting the Full-Service IMb format and exploring ways to 

defray the costs associated with compliance.53  In response to mailer concerns, the 

Postal Service chose to delay phasing out the POSTNET barcode,54 and later to defer 

enforcement of the Full-Service IMb requirement.55  And, as the Commission is aware, 

the overwhelming majority of mail volume ultimately adopted the new format, despite 

the Postal Service’s withdrawal of the Full-Service IMb mandate in response to the 

Commission’s decision in Docket No. R2013-10.56   

                                            
50 Implementation of New Standards for Intelligent Mail Barcodes, 73 Fed. Reg. 49,333 (Aug. 21, 2008). 
51 See FY2009 Annual Compliance Determination (“ACD”), Docket No. ACR2009, at 54 (Mar. 29, 2010) 
(Commission “continues to be concerned” about Full-Service barcode adoption rate); FY2010 ACD, 
Docket No. ACR2010, at 66-67 (Mar. 29, 2011) (stating that the Postal Service should increase Full-
Service participation); FY2011 ACD, Docket No. ACR2011, at 64 (Mar. 28, 2012) (expressing concern 
about low adoption rate). 
52 See Implementation of Full-Service Intelligent Mail Requirements for Automation Prices, 77 Fed. Reg. 
63,771 (Oct. 17, 2012) (proposed rule, after receiving 110 comments); Implementation of Full-Service 
Intelligent Mail Requirements for Automation Prices, 78 Fed. Reg. 23, 137 (Apr. 18, 2013) (final rule, after 
engaging in outreach efforts and receiving 52 additional comments along with feedback from Mailers 
Technical Advisory Council and Postal Customer Councils). 
53 See Response of the United States Postal Serv. to Chairman’s Information Request No. 3, Questions 
1-2 and 6-7, Docket No. R2013-10, at 4-5 (Oct. 24, 2013). 
54 Implementation of New Standards for Intelligent Mail Barcodes, 73 Fed. Reg. at 49,333 (deferring 
POSTNET discontinuance from May 2010 to May 2011); POSTNET Barcode Discontinuation, 77 Fed. 
Reg. 26,185 (May 3, 2012) (discontinuing POSTNET barcode effective January 2013). 
55 See 78 Fed. Reg. at 23, 140 (stating that “[n]o assessments will be made as a result of any full-service 
electronic verification until July 1, 2014.”). 
56 See IMB 2, 886 F.3d at 1258-59 (detailing the “Commission’s drastic implicit underestimate of mailer 
readiness to adopt the Postal Service’s most costly (for mailers) barcodes”). 
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The Postal Service’s multi-year effort to implement the Full-Service IMb format 

was clearly not a situation where the Postal Service was seeking to evade the price cap, 

to cause widespread non-compliance with a new mailing rule, or to disguise a de facto 

rate increase as a mere change to a mail-preparation requirement.  This was the only 

occasion in the PAEA’s history in which the Commission even suggested that the Postal 

Service was trying to evade the price cap by manipulating its mail-preparation 

requirements, and hence assumed for purposes of the price cap that mailers would not 

comply with the new requirement.  Yet the facts before and after the Commission’s 

suggestion show that compliance and Full-Service IMb adoption were the legitimate 

aims all along.  If this is supposed to be the signal example of price-cap abuse, then all 

it proves is that there really is no basis for such concern. 

Because there is no evidence of any attempted regulatory abuse to evade the 

price cap, there is no reason to jettison the existing historical-volume framework for 

applying the price-cap formula in an effort to guard against such abuse.57  When the 

Postal Service intends to require mailers to pay higher prices, it raises prices.  When it 

intends to require mailers to change the method by which they prepare and present 

their mailpieces, it changes mail-preparation requirements.  The environment in which 

the Postal Service operates is a perfectly adequate guardian against abuse.  As the 

                                            
57 This does not mean that the cap-based regulatory model has been a success – as noted above, the 
Commission has concluded that it has produced insufficient revenue to maintain financial stability, and 
the future of the model itself is the subject of the review in Docket No. RM2017-3.  As the Postal Service 
has noted in its comments in that review, there is no need for a price cap in order to achieve the statutory 
objectives governing market-dominant products, and the Commission should therefore eliminate the cap.  
But the Commission’s approach to the formulaic cap-based model has achieved the model’s original 
purpose of ensuring that market-dominant rates do not rise above the rate of inflation, while still being 
relatively straightforward and predictable in application. 
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Postal Service noted in Docket No. RM2017-3, sharp declines in contribution-weighted 

mail volume and the existence and growth of substitutes for market-dominant mail (e.g., 

electronic communications channels) have placed the Postal Service under enormous 

and increasing pressure to ensure that the mail remains an attractive medium for 

communication and commerce.58  While the Postal Service frequently must require 

mailers to change the manner in which their mailpieces are prepared and presented in 

order for the Postal Service to realize efficiencies and reduce costs, it cannot 

sustainably cover the costs of providing universal service if it gratuitously frustrates its 

customers.  In that environment, the Postal Service has every incentive not to impose 

onerous and unreasonable mail-preparation requirements on mailers.  In short, the 

potential abuse of mail-preparation requirements is not a problem that the Commission 

needs to solve. 

2. Even if there were a problem, the price cap is a uniquely poor tool 
to solve that problem, and using the price cap in that manner 
would undermine statutory purposes. 
 

Even if there were reason to be concerned with potential regulatory abuse by the 

Postal Service over mail-preparation requirements in an effort to raise prices charged to 

its customers (and there decidedly is not), the price cap is a uniquely poor mechanism 

to police such abuse.  The price cap is necessarily a mathematical formula.  It is 

designed to provide predictability to the Postal Service and mailers, to allow the Postal 

Service to confidently establish its rate design, and to facilitate efficient review by the 

Commission of proposed price changes within the required time frame.  Further, any 

standard that would arguably police such abuse through the price cap cannot exceed 

                                            
58 See Comments of the United States Postal Serv., Docket No. RM2017-3, at 181-82 (Mar. 20, 2017). 
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the substantive scope of the term “changes in rates” as defined by the court, and it must 

provide clear guidance rather than being subjective or open to uncertain or arbitrary 

application.  And the Commission’s adoption of any such standard within its rate-

regulation system would have to comply with such mandatory statutory objectives as 

maximizing cost-reduction and efficiency incentives, creating predictability and stability 

in rates, allowing pricing flexibility, and reducing administrative burden and increasing 

transparency.59 

Against that backdrop, the type of standard that the Commission appears to be 

contemplating – in which a mail-preparation change is a rate change when it would 

impose compliance costs on mailers that exceed the benefits of complying60 – fails to 

meet several of those criteria.  As a theoretical matter, the D.C. Circuit’s opinion 

appears not to have foreclosed the Commission from engaging in this kind of inquiry.  

Although the court said it was not offering “any final judgment” on the issue, the court 

appeared receptive to the notion that, where the cost to mailers of complying with a 

change to a mail-preparation requirement exceeds the relative benefit of complying 

(including the costs avoided by not defaulting to a higher-priced rate category), then the 

change would be depriving mailers of a rational “choice” and could thereby be viewed 

as driving them into non-compliance and into a higher rate category.61   

But the court also emphasized the need for a clear standard.  When considering 

the various factors that must be considered when evaluating compliance costs, the 

Postal Service cannot envision a workable standard that can be implemented 

                                            
59 39 U.S.C. § 3622(b)(1), (2), (4), (6). 
60 Order No. 4750 at 5. 
61 IMb 2, 886 F.3d at 1256, 1258. 
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effectively.  The Commission has already conceded that it “it would be infeasible to 

compare the costs of compliance with the rate increase a mailer would face if it failed to 

comply with a new requirement.”62  The Postal Service agrees.  In order to even begin 

engaging in the broader cost-benefit analysis implicit in that type of standard, the 

Commission would first need to answer a host of subsidiary questions.  To take a few of 

many examples: 

• What is the relevant universe of mailers impacted by the changed 

requirement?  Would it include mailers who chose to begin preparing their 

mailpieces in accordance with the new requirement in advance of the 

announcement of the final rule, or only those mailers who had not complied 

as of the date of implementation?  Would any adjustment be made for mailers 

who were not already complying but likely would have voluntarily changed 

their behavior during the projection period, even without a requirement? 

• What are the overall cumulative costs of compliance with a mail-preparation 

requirement for the relevant mailers?  Would the costs be measured 

assuming each mailer tries to comply without assistance, or should the cost 

computation assume that mailers would take steps, such as seeking help 

from mail-service providers, that would reduce their compliance costs? 

• In proportion to what (e.g., the mailers’ total expense, operating expense, 

expense of only certain operations) should those costs be considered? 

• What amount would the relevant mailpieces be charged if mailers failed to 

comply?  Or, if no mailing options in a market-dominant class of mail 

                                            
62 Id. at 1260. 
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remained available for such noncompliant mailpieces, how would that impact 

the cost-benefit analysis? 

• Would the Commission’s cost-benefit analysis include non-rate benefits to 

mailers of complying with the mail-preparation requirement?  If so, how are 

such benefits to be valued and weighted?  For example, what cost savings, 

efficiency gains, or service-quality improvements does the Postal Service 

realize from the mail-preparation change, and to what extent do these cost 

savings, efficiency gains, or service-quality improvements benefit mailers? 

• How are all of these impacts distributed across the relevant mailer 

population?  To what extent does it matter how many mailers within the 

affected population would experience a proportionally large or small cost 

impact, or none at all? 

• Over what time period would the Commission assess whether the costs of 

compliance exceed the costs of non-compliance (in other words, the effective 

return on investment from compliance)?  Should this time horizon be uniform 

for every mail-preparation change, or should it vary according to certain 

circumstantial thresholds?  

• What threshold of projected industry-wide noncompliance must be met in 

order to deem a purported mail-preparation change to be a disguised rate 

change?  Is the relevant percentage related to mail volume, number of 

mailers, or some other factor (or combination of factors)?  Would a mail-

preparation change be deemed a rate change if more than half the volume (or 
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half the affected mailers) would comply with the change?  More than 80 

percent? 

This is not meant to be an exhaustive list, but it illustrates some of the threshold 

questions that must be answered before formulating a meaningful standard.  And 

identifying the list of questions is not enough.  Each subsidiary or threshold question 

would require its own standard.  And the Commission would have to determine and 

articulate how the various questions interrelate so that the ultimate standard is 

comprehensible and so the Postal Service would have “meaningful guidance” in 

advance concerning how it could be satisfied.63 

Establishing the framework based on the relevant threshold questions is difficult 

enough.  Even more difficult is gathering adequate data to answer those questions and 

resolve whether the mailing community would be expected to comply with a given mail-

preparation change.  The Commission does not have data on the cost profiles of 

potentially affected mailers, and neither does the Postal Service.  The Postal Service 

does not even have the authority to subpoena mailers’ records in order to conduct the 

necessary analysis.  Neither the Commission nor the Postal Service has expertise in 

reviewing and auditing mailers’ representations about their costs: a task that would 

become necessary if those costs were to form a basis for non-arbitrary application of 

the price cap.  It is hard to imagine how the price-cap formula could be administered in 

a 45-day period based on a projection of how even one mailer would react to a mail-

preparation requirement.  And, given that the compliance costs associated with any 

mail-preparation requirement would vary by mailer, and that each mailer would likely 

                                            
63 See IMb 1, 785 F.3d at 754-55 (valid standard must provide “meaningful guidance” for future cases). 
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make its own cost-benefit assessment, it appears impossible to know in advance how 

the mailing industry would collectively react based on the aggregate compliance costs 

and perceived benefits of complying.  Modifying the rate-regulation system in this 

manner would make it less, not more, “designed to achieve” the statutory objectives 

enumerated earlier.64 

And even if all this could somehow be done as a factual matter, it would be 

arbitrary to attempt to project mailer responses regarding mail-preparation changes but 

to adhere to historical volumes (rather than considering how mailers may respond) 

regarding other changes – for example, changes to rates, market conditions, or 

incentives.  The Commission could avoid such arbitrariness by relying on forecasts in all 

contexts, but that would further jeopardize the streamlined and predictable ratemaking 

proceedings that the PAEA contemplated and would almost inevitably lead to the kind of 

litigious, forward-looking system that the PAEA was designed to replace.   

The reliance on forecasts in the context of mail-preparation requirements would 

also create perverse incentives.  Because the bottom-line inquiry is whether mailing-

industry compliance costs exceed the benefits of complying, the Commission would be 

more likely to view mail-preparation changes as “rate” changes where the rate penalty 

of non-compliance is slight,65 which would encourage the Postal Service to introduce 

                                            
64 It would be no solution to try to answer these questions by establishing separate proceedings that fall 
outside the 45-day review for rate-adjustment proceedings.  Such separate proceedings would still need 
to be resolved before rate changes could go into effect, and the time-consuming nature of such 
proceedings would necessarily interfere with the preparation and timing of rate-adjustment proposals, 
which therefore would undermine Congress’s command that rates be changed “at regular intervals by 
predictable amounts.”  39 U.S.C. § 3622(d)(1)(B).  
65 Where mailers would not face the prospect of paying a significantly higher price by virtue of not 
complying with a mail-preparation requirement, the costs of complying with the requirement would not 
need to be very high to tilt the cost-benefit analysis in the favor of not complying.  By contrast, when 
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new mail-preparation requirements only when the rate consequences of noncompliance 

are relatively dramatic.  At the same time, the Commission’s contemplated standard will 

create a disincentive for mailers to comply voluntarily with mailing standard changes 

that improve Postal Service efficiency, because the fact of compliance would be used to 

prove that the change is not a disguised rate increase.  And the time and administrative 

costs of engaging in the entire inquiry would invariably drive the Postal Service to forgo 

efficiency-enhancing measures to protect the revenues to which it is otherwise entitled 

under the price cap.  This would run counter to the requirement that the rate-regulation 

system be designed to encourage such measures.66 

Finally, for all the complexity and confusion that a rate-regulation framework 

based on projected future volumes and anticipated mailers’ responses would introduce, 

it is far from clear that the approach would produce a more accurate measure of 

changes in overall market-dominant revenue than the Commission’s existing 

approach.67  So, in the name of curtailing the potential abuse of mail-preparation 

requirements, the Commission would basically be trading a workable formula for a 

much more contentious, complex, and time-consuming framework – one that vitiates 

both the court’s directives and the mandatory statutory objectives – with no evidence 

that the new system would be superior in vindicating the core purposes of the PAEA’s 

                                            
mailers would face the prospect of defaulting to a significantly higher rate category, they would be more 
likely to absorb significant compliance costs to avoid being charged that higher rate.  
66 39 U.S.C. § 3622(b)(1). 
67 See, e.g., FY2010 ACD, Docket No. ACR2010, Apx. A (concluding that the differences between pre-
implementation review of proposed rate adjustments and after-the-fact review are relatively small and 
“primarily reflect continuing patterns of volume shifts within each class”). 
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system of regulating market-dominant rates, and without any evidence of the need for 

such change. 

3. The complaint process is a better regulatory tool to address the 
problem of potential abuse of mail-preparation requirements. 
 

 If the Commission believes that there must be some mechanism to allay its 

concern that the Postal Service may someday misuse its regulatory power over mail-

preparation changes to produce widespread noncompliance (and therefore additional 

revenue from its market-dominant customers), it has much better regulatory tools than 

the price cap to police such potential abuses.  As noted above, the price-cap inquiry is 

designed to be, and necessarily must be, essentially a mathematical exercise that is 

conducted on a very tight timeline.  By contrast, the complaint process allows the 

Commission to hear claims that the Postal Service has abused its regulatory power, to 

evaluate the benefits of and burdens imposed by a mail-preparation requirement, and to 

engage in the type of nuanced, case-by-case evaluation that is not possible in the 

context of a rate proceeding.68 

 The complaint process is well-suited to resolve whether a purported mail-

preparation change is really a rate increase in disguise.  Upon a complaint by a mailer 

(or, for that matter, by the Commission itself) that a particular requirement is 

unreasonable, or was implemented in an effort to produce widespread noncompliance, 

the Commission is free to obtain the relevant evidence, evaluate the Postal Service’s 

purported justification for the requirement and the burdens it would place on the mailing 

community, and determine whether, for example, the purported justification is pretextual 

                                            
68 By noting the general availability of the complaint process to consider case-specific, fact-dependent 
grievances, the Postal Service does not concede the validity of any specific complaint. 
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or that the burdens it imposes plainly outweigh the benefits.  In contrast to market-

dominant rate proceedings, the Commission’s existing complaint rules set no time limit, 

and they allow for party discovery (ultimately backed by the Commission’s subpoena 

power) to adduce and test factual representations.69  The legislative history of the 

PAEA, which expressly expanded the Commission’s complaint jurisdiction to cover 

alleged abuses of the Postal Service’s regulatory power under Section 401(2), strongly 

suggests that the purpose of the complaint process and the Commission’s subpoena 

power was to allow the Commission to “act on complaints filed by those who believe the 

Postal Service has exceeded its authority.”70  This process would wholly address the 

concerns raised by the ANPR without requiring the Commission to dispose of the entire 

price-cap formula in the process. 

III. CONCLUSION 

For the reasons stated above, it is premature in light of the 10-year review 

proceedings for the Commission to consider any proposals that would alter the scope of 

the existing price cap.  In any event, the most appropriate action under the existing price 

cap would be for the Commission to treat changes in “rates” and changes in mail-

preparation requirements as wholly separate events, with only the former event 

implicating the price cap.  To the extent the Commission has already made the policy 

                                            
69 In this sense, the fact-specific inquiry in a complaint proceeding is analogous to the inquiry in proposals 
arising under 39 U.S.C. § 3642, which the court in RRM held was the appropriate statutory mechanism to 
prevent the Postal Service from “abusing [its] market power through camouflaging a monopolistic rate 
increase as a product addition or deletion.”  RRM, 886 F.3d at 1269-70 (concluding that the “lean and 
expedited character” of the rate-regulation process is inconsistent with “the broader and more extended 
review” afforded to changes to the menu of product offerings).  The Commission has similarly recognized 
that “significant classification changes . . . require more careful consideration than an expedited price 
adjustment review can provide.”  Order No. 3670, Order on Price Adjustments for Special Services 
Products and Related Mail Classification Changes, Docket No. R2017-1, at 10-11 (Dec. 15, 2016). 
70 151 Cong. Rec. S3,013 (daily ed. Mar. 17, 2005) (statement of Sen. Collins). 
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decision to regulate some changes to mail-preparation requirements under the price 

cap, and is asking merely how far it may permissibly go in that regard, the court’s 

decisions would allow the Commission to treat a mail-preparation change as a “rate” 

change when compliance with the mail-preparation change would force mailpieces into 

different rate categories – but not when mailpieces shift only as a result of mailers’ 

decisions not to comply with the change.  Finally, there is no workable standard under 

which the price-cap formula could be used as a mechanism to guard against purported 

abuses of the Postal Service’s authority over mail-preparation changes, and the 

Commission has other regulatory tools to address such claimed abuses. 
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