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Before the 
POSTAL REGULATORY COMMISSION 

WASHINGTON, DC 20268-0001 
 
 
 

Regulation of Mail Preparation Changes Docket No. RM2018-11 
 
 
 

PUBLIC REPRESENTATIVE COMMENTS 
 

(October 15, 2018) 
   

 
Pursuant to Commission order issued August 9, 2018, the Public Representative 

hereby responds to the Commission’s request for comments on the standard to be 

applied and other factors to be considered by the Commission in determining when a 

Postal Service change in mail preparation requirements is a change in rates.1 

I. BACKGROUND 

On September 26, 2013, the Postal Service filed notice of a planned price 

adjustment for market dominant products.2  The Notice indicated the Postal Service’s 

planned implementation of Full Service IMb requirements.3  The Postal Service did not 

make adjustments to its billing determinants for First-Class, Standard, and Periodicals 

for the former Basic IMb mailers to account for the effects of the mailing requirements 

change in its price cap calculation.4 

                                            

1 Advance Notice of Rulemaking, August 9, 2018 (Order No. 4750) at 1 (Advance Notice).  See 

also Docket No. RM2016-6, Notice of Proposed Rulemaking, August 9, 2018 (Order No. 4751). 

2
 Docket No. R2013-10, United States Postal Service Notice of Market-Dominant Price 

Adjustment, September 26, 2013 (Notice). 

3
 The Postal Service planned to require letters, postcards and flats to bear Full Service Intelligent 

Mail barcodes (IMb) to quality for lower automation First-Class, Standard, Periodicals, and Package 
Services rates. 78 Fed. Reg. 23137 (April 18, 2013.  

4
 Docket No. R2013-10, Order on Price Adjustments for Market Dominant Products and Related 

Mail Classification Changes, November 21, 2013 (Order No. 1890) at 14.  The Postal Service adjusted 
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In Order No. 1890, the Commission ruled on the price adjustments and 

determined that the Postal Service failed to utilize historical volumes for certain of its 

billing determinants in order to account reasonably, as it is required to do by 39 C.F.R. 

§ 3010.23(d) of the Commission’s rules, for the deletion and/or redefinition of rate cells 

for First-Class Mail, Standard Mail, and Periodicals.  Id. at 23-24.  By failing to make an 

appropriate adjustment, the proposed Postal Service rates exceeded the price cap for 

First-Class, Periodicals and Standard Mail classes.  The Commission ruled in Order No. 

1890 that the new mailing requirements “constitute a classification change with rate 

implications pursuant to 39 U.S.C. § 3622(d)(1)(A) and 39 C.F.R. § 3010.23(d).”  Order 

No. 1890 at 2.  The Commission further found that the planned price adjustment for 

First-Class, Standard Mail, and Periodicals “would violate 39 U.S.C. §3622(d) because 

the simultaneous implementation of the Full Service IMb requirements, together with the 

planned price adjustments, would cause rates to increase by more than the maximum 

rate adjustment calculated in accordance with 39 C.F. R § 3010.20.” (Emphasis added.)  

Id. at 106, ordering paragraph 3.  The impact of the adjustment was estimated to be 

significant.5   

Another ordering paragraph allowed the Postal Service to elect to adjust the 

billing determinants for the implementation of the Full Service IMb requirements “and file 

amended rates.”  Id. ordering paragraph 4.  Subsequently, rather than file amended 

rates, the Postal Service chose to defer implementation of the modified requirements 

and filed an appeal of the Commission order.6    

                                                                                                                                             
the billing determinants to account for the effects of the Full Service IMb requirements on the price cap 
calculation for Package Services.  Id. at 5. 

5
 Following additional proceedings, it was later estimated by the Court that Postal Service rates 

“would have been docked over $855 million in price cap authority under the assumption that it would 
receive that amount in increased prices.”  United States Postal Service v. Postal Regulatory Commission, 
886 F.3d 1253, 1258-9 (D.C. Cir. 2018). 

6
 Docket No. R2013-10, Response of the United States Postal Service to Order No. 1890, 

November 29, 2013. 
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On appeal of Order No. 1890, the Court affirmed the Commission’s authority to 

regulate operational rules such as mail preparation requirement changes that have “rate 

effects.”7  But, the Court further concluded that the Commission’s exercise of its 

authority in Order No. 1890 was arbitrary and capricious for failing to “articulate a 

comprehensible standard for the circumstances in which a change to mail preparation 

requirements…will be considered a “change in rates’.”  Id. at 753.  

Also, in Order No. 1890, the Commission determined that FSS zone bundling 

requirements did not constitute a mail preparation requirement change that implicated 

the price cap because they did not “change a basic characteristic of a mailing.”  Order 

No. 1890 at 71.  The Court stated that the analysis of FSS bundling requirements in 

Order No. 1890 was inconsistent with the treatment of the IMb changes.  USPS I at 754.   

The Court noted the bundling requirement, like the IMb mail preparation change, 

compelled mailers to change their mailing practices.  Thus, the Commission appeared 

to apply inconsistent standards for determining whether a change in mail preparation 

requirements is a rate change.  The Court said it could not understand why the size of 

the change determines the “type” of change because it seems a small change that 

affects a “change in rates” is a change.  The Court noted Order No. 1890 did not 

distinguish the two situations.  Id. at 755.  

Accordingly, the Court remanded the case to the Commission to enunciate an 

intelligible standard for determining when there is a rate change due to mail preparation 

requirement changes and to reconsider its decision in light of that standard.  Id. at 756. 

On January 22, 2016, the Commission issued Order No. 3047 to resolve the matters 

raised by the Court’s first remand.8  The Commission’s order articulated a standard to 

                                            
7
 United States Postal Service v. Postal Regulatory Commission, 785 F.3d 740, 744 (D.C. Cir. 

2015) (USPS I).   

8
 Docket No. R2013-10R, Order Resolving Issues on Remand, January 22, 2016 (Order No. 

3047).  Order No. 3047 sought to resolve the issues raised by remand of the earlier Commission IMb 
order in the underlying docket.  See Docket No. R2013-10, Order on Price Adjustments for Market 
Dominant Products and Related Mail Classification Changes, November 21, 2013 (Order No. 1890), 
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determine when mail preparation changes affecting market dominant mail require 

compliance with § 3010.23(d)(2): 

[A] mail preparation change has rate effects where it results in either the 
deletion or the redefinition of a rate cell.  A rate cell will be considered 
“redefined” where the mail preparation change results in a significant 
change to a basic characteristic of the mailing.  Id. at 59.   

 

The Postal Service appealed Order No 3047.  On April 6, 2018, the Court 

vacated Commissions Order No. 3047 and reaffirmed the Court’s 2015 decision “that 

the Commission may have authority to treat some Postal Service changes in mail 

preparation requirements as changes in rates.”9  However, it rejected the Commission’s 

attempt to set a standard for determining when a mail preparation change results in a 

change in rates subject to the price cap.  It rejected the standard that a definition of a 

rate cell that produces a change in rate turns on whether the change in mailing 

requirements “results in a significant change to a basic characteristic of the mailing.” 

In response to the Court’s order vacating Order No. 3047, the Commission has 

requested comments (1) proposing a standard when a mail preparation change is a rate 

change under § 3622.  It also requested comments (2) responding to the parameters 

and guidance set forth by the Court’s recent opinion, and (3) how the suggested 

standard is consistent with those parameters.  Also requested is (4) a standard that 

could predict possible mailer migration to higher-priced products to determine when a 

mail preparation change results in a change in rates.  Lastly, the Commission requests 

(5) a proposed practical process for the Commission to determine and resolve disputes 

over whether a mail preparation change is a rate change.  Advance Notice at 6.   

                                                                                                                                             
remanded, United States Postal Service v. Postal Regulatory Commission, 785 F.3d 740, 753 (D.C. Cir. 
2015). 

9
 United States Postal Serv. v. Postal Regulatory Commission, 886 F.3d 1253, 1260 (D.C. Cir. 

2018).   
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II. COMMENTS 

A. Overview 

The issue in this series of proceedings is no longer whether the Commission has 

authority to regulate a mail preparation requirement change as a rate change.  That has 

been decided.  The issue is when should the Commission exercise its authority over 

mail preparation requirement changes or, more precisely, what type of mail preparation 

requirement change should require the Postal Service to file a rate change. 

The simple approach to regulation in this case would be to establish a standard 

where any deletion or redefinition of a rate cell requires a rate change filing.  That would 

avoid the difficulty of setting a bright line standard that meets the Court’s requirements.  

But, of course, this is impractical and overly broad.  Part of the difficulty in establishing a 

standard lies in the fact that several different scenarios may exist whenever there is a 

mail preparation requirement change and each is covered by various Commission 

regulations.  The different factual situations relate to whether the mail preparation 

requirement change first requires a classification authorization from the Commission.  

Also, the timing of a mail preparation requirements change is relevant; that is, whether it 

is implemented during a rate case, very shortly before, or between major rate cases.  

Another factor is whether the change involves a deletion or only a redefinition of a rate 

cell.  Also relevant is the availability of estimates about potential migration of mailer 

volumes.  For instance, the deletion of a rate cell provides more certain estimates of 

volume migration which can be based upon historical volumes whereas redefinition of a 

rate cell probably must rely on imprecise forecasts of mailer behavior.  See 

§ 3010.23(d).  Another possibility is “virtually universal adoption by mailers” of a mail 

preparation change such that the rates paid by mailers may not actually be changed.  

See USPS I at 755.  Finally, perhaps most significant is whether the rate cap will be 

exceeded by volume migration after a mail preparation requirement change, whether 

there are only rate cap implications but no demonstration the rate cap will be exceeded, 
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whether rates will be increased more than a de minimis amount, or, because of minimal 

volume changes, whether any rate impact is large enough to influence the rate at all.  

The Public Representative previously proposed a method for easing the burden 

of filing requirements on the Postal Service.  The Public Representative proposed 

increasing the threshold for de minimis rate increases and even to eliminate any burden 

for very small rate impacts.  Order No. 3047 at 51.   That was rejected in Order No. 

3047 as not alleviating the Postal Service’s difficulty in measuring the impact of small 

routine mail preparation requirement changes.  It “would be a complex and highly 

subjective task.”  Id.  And a price change analysis would unreasonably increase the 

Postal Service’s administrative burden.  Id. at 52.  However, the initial Notice in 

RM2016-6 seeking to establish rules to implement Order No. 3047, explained that Order 

No. 3047 places an affirmative burden on the Postal Service to determine whether the 

mail preparation change has a rate effect.10  Notice at 2, 5.  That is, whether a change 

of mail preparation requirements will result in a change in rates.  The Commission 

should not abdicate its responsibility to administer the price cap rules by not ensuring 

consideration of rate effects when rate cells are effectively deleted or redefined by mail 

preparation requirement changes.  

On the other hand, Order No. 3047 also rejected the alternative offered by the 

Public Representative.  It was suggested that the Postal Service report the impact of 

mail preparation requirement changes in its Annual Compliance Report (ACR).  This 

would enable the Commission to evaluate the impact of the mail preparation 

requirement changes and to adjust the rate cap accordingly. .Id. at 45-46.  This 

suggestion also was rejected as a proposal to review price cap compliance after-the-

fact in the ACD which, the Commission said, conflicts with the statutory duty to review 

rates and enforce the price cap pre-implementation.”  Id. at 52. 

                                            
10

 Notice of Proposed Rulemaking on Motions Concerning Mail Preparation Changes, Order No. 
3048, January 22, 2016 (Order No. 3048) at 2, 5.   
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It seems the Commission is in a box.  On the one hand, it finds it too 

burdensome for the Postal Service to measure the impact of every mail preparation 

requirement change when it occurs, yet, the Commission says, it is too late by the time 

of the ACD for the Commission to retrace the impact on the rate cap and to take steps 

to adjust the rate cap.  These restrictions appear to prevent timely regulation of price 

changes resulting from mail preparation requirement changes unless every change 

requires a rate filing.  However, with some recognition for different fact situations, when 

the rate cap is not being exceeded, some reasonable rules can be employed consistent 

with the Court’s opinion and responsive to specific facts to avoid overly burdening the 

Postal Service or the Commission. 

B. Public Representative Proposal 

The Public Representative suggests alternative standards for the Commission 

depending on particular circumstances surrounding the case.  Neither standard consists 

of a single bright line based on the significance of the price change.  It will depend first 

on whether a classification case must be filed and whether the estimated impact of the 

mail preparation change will exceed the rate cap, whether the impact exceeds a 

minimum amount, as well as the planned timing of the mail preparation requirement 

change compared to a current or imminent major rate case filing. 

 The most serious impact from a mail preparation requirement change is that 

which occurred early in this group of proceedings.  That is, the impact of the mail 

preparation requirement change caused the proposed rates to exceed the price cap.  In 

the future, when the mail preparation change will cause current rates to exceed the 

price cap a rate filing must be required.  The Postal Service can avoid the need to file a 

new rate case if it implements the mail preparation change during an ongoing rate 

proceeding.  Alternatively, the Postal Service may defer such a mail preparation 

requirement change until a rate case is on file to avoid the need to file a separate rate 

case between normal rate filings.   
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When a mail preparation requirement change is planned for implementation 

between annual or major rate cases, and when the impact of a mail preparation 

requirement change does not implicate the rate cap, the Postal Service should have 

greater leeway in its filing requirements.  The de minimis rules should be modified.  The 

threshold could be raised as previously proposed to above 0.001 percent.  Also, where 

there is no measurable impact on the rate because of an estimate of very minimal 

volume migration, the Commission should eliminate the need for even a de minimis 

filing.  The current rules should also be clarified to ensure the de minimis rules apply to 

mail preparation requirement changes and that more than one price change can be 

included in a single de minimis rate filing. The Commission’s current reporting 

requirements for all mail preparation requirement changes currently in effect will assist 

the Commission in tracking all mail preparation requirement changes.  

The Public Representative also further proposes the following for regulatory 

flexibility and to ease the burden on the Postal Service:  if the estimated impact of a 

change exceeds the de minimis threshold but does not exceed the price cap, the 

Commission, by rule, should allow the Postal Service only to notify the Commission of 

the mail preparation requirement change  and to delay its rate filing if the changes are 

implemented within three months of a rate filing and the estimated migrated volumes 

and other necessary information is included in the rate filing when it occurs within three 

months.  

C. Response to Court Parameters and Guidance 

At this juncture of the proceeding, having been remanded twice by the Court, the 

Commission must direct its attention to the specific language of the Court’s opinion.  

That language virtually begs for a standard tied to prices actually paid.   Previously, in 

comments leading up to Commission Order No. 3047, vacated by the Court on April 6, 

2018, the Public Representative’s Comments contended that the appropriate standard 

for assessing whether a mail preparation requirement change is a rate change is the 
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size of the revenue impact.11  Commission Order No. 3047 established a standard 

focused neither on revenue nor the specific prices to be paid by mailers, but on whether 

the change in mail preparation requirements “causes a significant change to a basic 

characteristic of a mailing.” 

The Court has roundly rejected the Commission’s approach.  As the Court said, 

“This new verbiage, which the Commission offers with no effort to link the words to any 

clear concept of ‘changes in rates,’ can hardly be said to advance matters….” 886 F.3d 

at 1257.  The Court pointed out that its earlier 2015 opinion remanding Order No. 1890 

tied “rates” to payments by mailers and “changes in rates” to changes in those 

payments. Id. at 1256.   The critical factor is a change in rates paid by certain mailers 

for sending the same mailpieces.  Id. at 1257, citing USPS I at 746; that is “changes to 

the prices actually applied to particular mailpieces.”  Id.  It emphasized that it never 

suggested the statutory ambiguity of the meaning of changes in rates might include a 

change in mailing requirements “simply because it might change a mailer’s aggregate 

cost for sending an item.”  Id. at 1258.   The Court recognized the former standard 

“makes no effort to single out mail preparation changes that induce mailers to shift to a 

higher-priced service.”  Id. at 1259.  

The Court says a rate cell deletion is equivalent to a redefinition for these 

purposes; that “there is no impermeable line between redefinitions and rate cell 

deletions.”  Id.  The deletion standard erred, “making no attempt to measure 

significance at all.”  Id. 

The Court suggested the test the Commission might have selected is that 

“Where an increase in mail preparation requirements for one cell will drive mailers to 

use a higher-priced cell, the resulting increase in volume in the latter should count 

against the rate cap.”  Id. at 1256.  It noted this is “emphatically not the road taken by 

                                            
11

 Docket No. R2013-110R, Public Representative Comments, August 17, 2015, at 2.  The 
revenue impact is, in essence, the price impact.  It effectively measures the change in prices paid by 
mailers. 
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the Commission.”  Id.  The Court’s approach may be useful in describing that migrated 

volumes are counted toward the price cap, but it leaves open the question that the 

Commission’s standard in Order No. 3047 sought to answer, i.e., when does or should a 

deletion or redefinition of a rate cell require a rate filing?  A further question that should 

be decided is whether, if the estimated price increase would not exceed the price cap or 

would not have “price cap implications,” an interim rate filing is necessary or even 

useful?  

Taken together, the Court has used various words to describe the type of impact 

the Postal Service’s mail preparation requirement change must have on mailers to be 

recognized as a rate change.  The court chooses words such as “force” mailers into a 

higher rate cell, Id. at 1257 citing USPS I at 754; or “cause” a mailer to pay more, Id. at 

1258; or “drive,” Id. at 1256; or “induce,” Id. at 1259, mailers to pay a different price.  

These words indicate a lack of choice for mailers, i.e. when a rate cell is no longer 

available under any circumstances, such as when a rate cell has been deleted.  When a 

rate is no longer offered in the rate schedule, it is deleted; the mailer has no choice but 

to pay another price.  By definition, deletion of a rate cell generates some level of rate 

change for mailers.  

On the other hand, a redefinition of a rate cell offers mailers a choice.  It does not 

necessarily mean that prices paid overall by mailers will necessarily increase.  It 

depends on the mailers choice to migrate volumes of mail and the prices to be paid.  It 

should be up to the Postal Service in the first instance to estimate the impact of its 

redefinition and act accordingly, choosing among the options offered by the Commission 

as a result of this proceeding.  In some cases, the options will be the same as if rate 

cells are deleted, in other cases, the result will differ.  

D. Predicting Mailer Migration 

Virtually any rate cell deletion or redefinition can cause mailers to pay higher 

rates and have a rate impact.  Predicting or forecasting the outcome of a deletion or 
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redefinition must be undertaken by the Postal Service in the first instance.  Mailing 

requirements in the DMM can be altered by the Postal Service without filing for a 

classification change.  Order No. 1890 at 27.  Nevertheless, as this case and the court’s 

decisions regarding Order Nos. 1890 and 3047 make clear, the lack of classification 

change does not necessarily indicate that a mail preparation requirement change will 

not impact the availability of a rate cell and, consequently, have an impact on mail 

volume utilizing that rate cell. 

Any change in either mailing requirements or terms of service as described or 

required in the MCS or DMM will, no matter how insignificant, potentially alter some 

mailer’s decision to use a particular rate cell and either shift mailings to a different rate 

cell or eliminate the mailer’s volume in a particular rate cell altogether.  Thus, in some 

measure, a mail preparation change will alter the volume of mail, no matter how 

insignificant, in individual rate cells in each affected rate category.  Thus, any change in 

mailing requirements that introduces, deletes, or redefines a rate cell will alter, to some 

degree, the future volume of mail in certain rate cells.   

However, while individual mailers may pay higher prices, or choose to pay higher 

prices, after a mail preparation requirement change, other mailers may select other 

choices.  The total impact of the mail preparation change must be considered.  Part of 

this impact is dependent upon the volumes chosen as a basis for the measure of 

impact, whether the volumes for the most recent 12 months as of the date of a mail 

preparation change or the volumes forecasted for mailer behavior.  This choice has a 

significant impact on the results of any mail preparation requirement change.  If a rate 

cell is deleted, the historical volumes can be used.  If a rate cell is redefined, it should 

be up to the Postal Service initially to forecast mailer behavior in response to a mail 

preparation requirement change and to file its forecast with the Commission as part of 

its notification responsibilities. 
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E. When a Mail Preparation Requirement Change Requires a Rate Filing 

All classification changes alter terms of service and mailer choices that affect rate 

cell volume.  Thus, all classification changes should require a rate filing unless the 

Postal Service demonstrates a rate filing is not required under the rules.  Although each 

mail preparation requirement change must be considered a potential rate change, as a 

practical matter, if the Postal Service carefully times its mail preparation requirements 

changes, and/or if the de minimis rules are adjusted slightly, the administrative burden 

on the Postal Service and others can be significantly reduced without arbitrarily applying 

an across the board bright line standard to apply to all mail preparation requirement 

changes.  The need for any standard not already effectively established by the 

Commission’s rules regarding classifications and de minimis rules, with small 

adjustments, can be limited to a relatively few cases.   

It must be remembered that this case reached this stage only because, first, the 

Postal Service did not believe that its major mail preparation change deleting rate cells 

required classification authorization or, second, that it did not believe the Commission 

has authority to review, as rate changes, the effects of mail preparation changes that 

delete rate cells or redefine rate cells.  Because the Court has determined that such 

actions are within the Commission’s authority, those issues will not be re-litigated.    

Further, the forerunner of this docket originally arose in the context of a full-blown 

rate proceeding where the impact of the estimated mail preparation changes on billing 

determinants could be readily calculated and included in revised workpapers.  It was 

apparent early in the proceeding that the nature of the deletion of the rate cells would 

cause the proposed rates to exceed the applicable price cap for that rate proceeding.  

That is, the higher rates to be paid by mailers, as a result of the deletion of the rate cells 

they had been using, caused the rate cap to be exceeded.  

The problem first arose when the Postal Service objected that its deletion of a 

rate cell related to the IMb service was not a reclassification.  The Commission has 
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regulations in § 3010.23(d) requiring the Postal Service to account for the effects 

reclassifying mail will have on rates charged for that reclassified mail:  “If a price is 

deleted from its price lists, thus forcing a reclassification of the mail that had been 

charged that price during the prior year, it [the Postal Service] must account for the 

reclassification when computing any accompanying change in rates.”  USPS I at 743. 

The Mail Classification Schedule shall include, but is not limited to, “Where 

applicable, the general characteristics, size and weight limitations, minimum volume 

requirements, price categories, and available optional features of each market dominant 

product.”  § 3020.4(b)(2)(ii)(A).  Elsewhere in the rules, “Applicable size and weight 

limitations for mail matter shall appear in the Mail Classification Schedule as part of the 

description of each product.”  § 3020.110.   Any updates (changes) require the Postal 

Service to notify the Commission.  § 3020.112.  If there is a classification change, the 

mailpiece may be shifted to a different rate cell and pay a different price.  If the 

classification changes, there is a likelihood a rate is changing.  Commission rules 

require the Postal Service to notify the Commission whenever there is a material 

change to a product description.  39 CFR § 3020.80.  The Postal Service must justify 

the change by explaining why the changes are not inconsistent with each requirement 

for 39 U.S.C. 3622(d) and part 3010 of the Commission’s rules, each of which pertain to 

price cap limitations.       

To measure the impact of mail preparation changes, the Commission requires as 

a starting point the use of historical data to measure revenue impact, but that is 

tempered with the requirement that adjustments to the historical volumes must be made 

where other volumes are known.  39 C.F.R. § 3010.23(d)(3).  If a rate cell is inserted, 

deleted, or redefined, volumes should be attributed to the alternative cell that mailers 

will use if they do not modify their mailing behavior to conform to the new mail 

preparation requirements.  In many cases, historical volumes should be attributed to the 

alternative rate cells.  The Postal Service is in the best, if not only, position to make that 

estimate. 
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The IMb case involved the deletion of rate cells having the impact of forcing 

mailers to higher priced cells.  The Postal Service objected that this was not a 

reclassification, but the Commission held otherwise.  Order No. 1890 at 29; USPS I at 

743.   Because cells relating to widely used automation rates were deleted, the case 

involved a very significant amount of revenue.  When combined with other proposed 

rate increases, the rate cap would be breached by millions of dollars.12   

The issue on appeal arose because the Postal Service refused to accept that the 

Commission had authority during a rate case to adjust the rate cap to take into account 

migration of certain volumes to other alternative cells when the mail preparations 

changes did not actually alter the posted prices.  The Court has now determined that 

“rate cap authority extends beyond the regulation of posted rates to regulation of Postal 

Service operational rules that have “rate effects.”  USPS I at 743.  Not only does this 

provide Commission authority to count the rate increase from a mail preparation 

requirement change toward price cap authority, it also ensures that a rate case should 

be filed to insure that the price cap is not violated by the increased rates. 

1. Mail Preparation Changes during Ongoing Rate Proceedings 

A standard for determining when a mail preparation requirement change requires 

a rate filing is not needed in those cases where a rate filing is pending before the 

Commission, and the mail preparation changes are being implemented that clearly has 

price cap implications.  When a mail preparation change that deletes or redefines rate 

cells and drives migration of mail to higher-priced rate cells during an ongoing rate 

proceeding, as in the rate case that started this proceeding, the question of the whether 

a rate increase may be involved is not so burdensome that a standard is required.  Even 

if the rate cap will not clearly be exceeded there may be rate cap implications or there 

                                            
12

 The Court calculated that had the Postal Service proceeded in the face of the Commission’s 
ruling, it would have been docked $855 which, it said, the Postal Service would have never seen.  886 
F.3d at 1258-9. 
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may not be any impact on the rate cap but in any event, if there is an ongoing rate 

proceeding, the impact of all mail preparation changes via the estimated volumes and 

rate affects can be readily incorporated into rate calculations and inserted into the rate 

cap calculation without much ado, either by the Postal Service on its own volition or 

through discovery.  If the Postal Service fails to provide estimates of the impact, volume 

estimates can be requested and considered by the Commission without undue burden 

on the Postal Service.   

In some cases, the impact of mail preparation requirement changes that will be 

implemented upon receipt of classification authorization or upon the conclusion of the 

rate proceeding when the rates become effective will be minimal.  In such cases,  the 

Postal Service should be required to, nevertheless, to estimate the effect of those 

changes on migrated volumes and recognize those estimated volume changes of billing 

determinants, subject of course, to review and objection by other participants in 

accordance with § 3010.23(d)(2).   

2. Mail Preparation Changes Implemented Between Rate 
Proceedings 

The potential need for a standard to determine when a mail preparation 

requirement change may require a rate filing arises only when mail preparation changes 

would be implemented in the interim period between rate filings when there is no rate 

filing pending before the Commission.  When a rate filing is pending, the impact of all 

changes should be estimated in the rate case without need for a standard to determine 

whether review is necessary.   

Between rate cases, mail preparation requirement changes that will change the 

prices paid for mailpieces are not as readily identified.  But where cells are deleted or 

redefined in a way that in the Postal Service’s experience will force mailers to move to 

higher cost rate cells, the Postal Service should be well aware of those mailing 

requirement changes that have significant price cap implications or even if rates will be 
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effectively increased without price cap implications.  An analysis of this sort should be 

undertaken by the Postal Service in the first instance whenever it considers a mail 

preparation requirement change.  If a material change to the product description is 

involved, reclassification rules also apply under § 3020.80.   In such cases, the Postal 

Service is required to not only notify the Commission, but it should file for a 

classification change and file a rate case on its own volition.  If a reclassification is 

involved, then certainly a rate filing should be required, unless the Postal Service can 

demonstrate in the classification filing that it estimates the reclassification will not result 

in a rate increase large enough to require a rate filing.  In reclassification cases, no 

special standard is necessary to be devised to signal when, or if, a rate filing is needed.   

Between rate cases, if a mail preparation requirement change does not require a   

reclassification case, but does delete a rate cell or redefines a rate cell so that the 

estimated migration of volumes will raise the prices of mailers, the Postal Service is 

required to file a rate case.  This requirement is mitigated if the estimated change in the 

rates meets the low de minimis threshold permitting abbreviated rate filings. The de 

minimis rule itself contemplates a notice for a Type-!-A, Type 1-B or Type 3 rate change.  

Currently, the only applicable standard is the de minimis standard which itself provides 

for a type of rate filing.    

There is no record in this proceeding about the historical revenue impact of 

recent mail preparation changes that inserted, deleted or redefined rate cells.  

Consequently, the number of de minimis rate change notice filings as a result of mail 

preparation changes that should be or are likely to be filed in the future is not in this 

record.  The current case involved a revenue change much larger than the de minimis 

level. However, the Court is concerned that the Commission did not appear to apply a 

precise standard differentiating the IMb requirements and the bundling requirements 

changes.  Because it was nowhere found in the Commission’s opinion, the Court 

rejected the argument that the bundling requirement change was a trivial preparation 

change and therefore differentiated from the IMb requirement change.  While the Court 
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cited to the then new Commission rules in part 3010, effective July 14, 2014, it did not 

discuss the Commission’s de minimis rules implemented at the same time in the same 

order.  Order No. 1890 could not have cited to the de minimis rules because the rule did 

not become effective until July 14, 2014, almost eight months after Order No. 1890 was 

issued on November 21, 2013.  It is likely the Court will accept the de minimis rules as 

an appropriate standard where they are applicable.  As explained above, no other cut-

off standard is necessary.     

3. Modification of the De Minimis Rules 

The de minimis rules were added by the Commission on July 14, 2014, providing 

for limited procedures for de minimis rate increases. 39 C.F.R. § 3010.30.13  The rule 

defines de minimis as a “percentage change in rates for the class equaling or exceeding 

0.001 percent.”  39 C.F.R. § 3010.30(a).  Under that rule, the Postal Service is to file 

workpapers with each notice of de minimis rate increase that demonstrates the sum of 

all de minimis rate increases since the most recent Type-1-A, Type 1-B, or Type 3 notice 

of rate adjustment, that was not de minimis, does not result in a percentage change in 

rate for the class equaling or exceeding 0.001 percent.  A full-blown rate adjustment 

filing is not required.  39 C.F.R. § 3010.30(e).  The Postal Service has the burden to 

estimate the rate impact of the volume migrations and to include those as justification 

for coverage under the de minimis rules.  

The record does not contain the size of revenue changes that are likely to result 

from certain operational changes.  If it is desirable to limit the number of rate change 

filings, the de minimis level could be increased.  When establishing the de minimis level 

of 0.001 percent, the Commission rejected requests by the Postal Service, the Public 

Representative and Pitney Bowes to raise the threshold de minimis level of rate 

increase to 0.05 percent.  The Commission ruled that the Bureau of Labor Statistics 

                                            
13

 Docket No. RM2014-3, Order Adopting Final Rules on the Treatment of Rate Incentive and De 
Minimis Rate Increases for Price Cap Purposes, June 3, 2014 (Order No. 2086). 
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(BLS) reports the CPI-U index to three digits and that “it is reasonable to conclude that 

Congress did not intend to limit the Postal Service’s ability to make rate increases of 

less than 0.001 percent.  Id. at 32-33.  However, the current rule could be adjusted to 

three digits such as 0.009 percent and remain consistent with the BLS practice.  The 

three digit rationale does not constrain the Commission to a de minimis level at or below 

0.001 percent.   

More significantly, the Commission indicated in Order No. 2086 that a two digit 

increase would be permissible if a compelling need exists.  Order No. 2086 stated: 

The Bureau of Labor Statistics (BLS) reports the CPI-U index to 
three digits.14  Because Congress linked the calculation of the annual 
limitation to the change in the CPI-U, and the CPI-U is calculated to 
three digits, it is reasonable to conclude that Congress did not intend to 
limit the Postal Service’s ability to make rate increases of less than 
0.001 percent. 

Although the Postal Service and the Public Representative 
describe circumstances when a higher de minimis threshold may have 
some appeal, they have not articulated a compelling basis for 
establishing the threshold at a level that is greater than the smallest 
change in CPI-U that can be calculated using BLS data.  Consequently, 
the Commission makes no change to the de minimis threshold under 
proposed § 3010.30.  Order No. 2086 at 33. 

 

The potential need to alleviate the administrative burden of numerous rate change 

filings by the Postal Service for mail preparation requirement changes is compelling and 

warrants an increase of the de minimis threshold.15   

                                            
14

 Order No. 1879 at 13; Docket No. RM2009-8, Notice of Proposed Rulemaking to Amend the 
Cap Calculation in the System of Ratemaking, July 10, 2009, at 2 (Order No. 246); Docket No. 
RM2009-8, Order Amending the Cap Calculation in the System of Ratemaking, September 22, 2009, at 1 
(Order No. 303). 

15
 As noted above, the record does not contain information about the number of rate cases that 

might be generated by mail preparation requirement changes.  This question would need to be 
considered before modifying the de minimis rule threshold.   
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4. Deferred Implementation of Mail Preparation Requirement 
Changes  

Another option available to the Postal Service to reduce its burden of rate change 

filings between rate cases is the option offered by the Commission in Order No. 1890 to 

defer implementing the mail preparation requirement change until a rate case is pending 

when billing determinant adjustments can be easily incorporated into the rate filing 

workpapers without need for a separate rate filing.  Absent other Commission action, for 

the remaining instances of mail preparation requirement changes, the Postal Service 

would be required to file a rate case pursuant to Commission rules  

5. Proposal to Defer Rate Filings for Mail Preparation Requirement 
Changes Implemented Within Three Months of Major Rate Case 
Filing 

It must be recognized that the supposed need for a workable regulatory standard 

is to prevent Postal Service price increases during a time period before the 

implementation date of the next rate case.  Otherwise, mail preparation requirement 

changes during a rate proceeding will allow the adjustment of billing determinants 

according to Postal Service estimates during the rate case.   

The Public Representative proposes a regulatory compromise to ease the 

requirement for rate filings when mail preparation requirement changes occur between 

rate cases.  To reduce the regulatory burden on the Postal Service and to ease the 

administrative burden of mailers and the Commission, the Postal Service should be 

permitted to implement, without a rate change filing, mail preparation requirement 

changes within three months prior to the date that it plans to and does file a major rate 

case.16  The Postal Service should be aware of its plans for filing a major rate case 

three months before its filing whereas it may not have decided the date of the next rate 

filing much before that time.  Without such an exception, all mail preparation 

                                            
16

  The only exception to the three month rule, and when a rate filing is required, would be if a 
mail preparation requirement change would cause the rate cap to be exceeded. 
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requirement changes implemented after the last rate case and resulting in estimated 

rate changes in excess of the de minimis threshold would require an appropriate rate 

change filing.  If mail preparation requirement changes are permitted to be implemented 

up to within a three month window prior to the next rate case, the total dollar impact of 

increased prices for those mailers who migrate volumes due to the mail preparation 

change would be held to a minimal amount.  The price impact can then be estimated 

and factored into the next rate case filed within three months after the mail preparation 

change.   

Nothing in the Court’s opinions suggests that the Commission would not have 

leeway when a mail preparation requirement change occurs to provide the Postal 

Service flexibility in the timing of its rate change filings.  Because the estimated pricing 

impact of cell redefinitions depends so much upon an estimation of mailer responses, a 

short delay would be desirable to incorporate the impact of mail preparation requirement 

changes into rates.  This would provide the opportunity to better measure actual mailer 

response to mail preparation changes.  It is also consistent with many provisions of 

§ 3622:  rate predictability (b)(2), easing the administrative burden of the ratemaking 

process (b)(6), maintaining a just and reasonable schedule (b)(8), allows the 

Commission to take into account the value of the mail service actually provided for each 

class ((c)(1), the effect of rate increases upon the various stakeholders (c)(3), the 

degree of preparation of mail for delivery into the postal system performed by the mailer 

(c)(5), simplicity of structure (c)(6), pricing flexibility to encourage operational 

efficiency(c)(7), and the need for the Postal Service to increase its efficiency and reduce 

its costs (c)(12).    

This proposal represents a trade-off.  The Postal Service would be able to 

exercise some flexibility when implementing its mail preparation changes.  If it wishes to 

avoid filing a separate rate case, then it could implement mail preparation changes 

during that three month period and inserted the rate impact estimates into the next rate 

case.  Otherwise, for mail preparation requirement changes implemented earlier than 
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three months before the next rate case, the Postal Service must file a rate case for that 

change, or include it within a de minimis case, when applicable.  Thus, with that small 

Commission adjustment allowing mail preparation changes for three months before an 

annual or major rate case, the need for a “standard,” during that time period to measure 

the impact of minor mail preparation changes having little of no rate impact can be 

avoided.  The Commission can adjust for any collections in excess of the allowed rate in 

the next rate case either under its authority to provide reasonable and workable rules for 

filing rate cases or pursuant to its authority under § 3662 to adjust rates pursuant to 

complaints, as necessary.  

F. Practical Process to Determine and Resolve Disputes Whether a Mail 
Preparation Change is a Rate Change 

When providing notice of a mail preparation requirement change, the Postal 

Service shall affirmatively state whether or not the change requires compliance with 

paragraph (d)(2) of § 3010.23.  See Docket No. RM2016-6.  If it does not believe that 

compliance is required, then it should explain why not.  The Postal Service should also 

state whether it will be filing a separate rate filing or include the changes in a current 

rate proceeding or a next rate proceeding planned for filing within three months.  With 

expansion of the de minimis rule threshold and a three month window prior to a rate 

case for implementing mail preparation requirements changes, the number of disputes 

over whether a rate case should be filed for a change can be significantly diminished.17 

If the Commission or any interested person wishes to challenge the Postal 

Service’s conclusion, it must provide reasons for its conclusion and the Commission 

should handle the matter in the nature of a complaint.  In any challenge to the Postal 

Service’s determination concerning a mail preparation change, the challenging party 

shall provide all information to rebut the Postal Service’s determination that the change 

                                            
17

 The Public Representative makes no recommendations for estimating mailer responses to mail 
preparation requirement changes. 
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is not subject to the price cap rules.  If the Postal Service’s determination regarding 

compliance with paragraph (d)(2)  is raised by the Commission or any other party, the 

Postal Service must demonstrate, by a preponderance of the evidence, that a mail 

preparation change does not require compliance with paragraph (d)(2) in any 

proceeding where compliance is at issue.   

The current procedural rules in 39 C.F.R. § 3010.23(5) should be retained.  

G. Summary of Proposed Commission Action Responsive to Court Opinion   

The impact of all mail preparation requirement changes implemented during a 

rate case are to be included in the rate case. 

If no rate case has been filed, there are several possible alternative approaches 

available to the Commission.  A single new bright line standard to cover all fact 

situations is not feasible: 

1. If the rate cap will be exceeded a rate filing is required.  

2.  For each mail preparation change involving a classification change 

require a rate change filing unless the Postal Service demonstrates there 

is not a rate effect. 

3. Require the Postal Service to estimate the impact of price changes 

due to volume migration for each mail preparation requirement change.  

Increase the de minimis threshold rule to cover a greater number of cases. 

If the de minimis rules do not apply, subject to 4 below, require a rate filing 

reflecting the price impact of that mail preparation change, or permit the 

Postal Service to defer the mail preparation change until the next annual 

rate case.   

4. Permit mail preparation requirement changes up to three months 

prior to the next rate case without filing a rate change case to ease the 
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burden on the Postal Service of filing rate change cases during the period 

when it is preparing a rate case.  

III. CONCLUSION 

The Public Representative respectfully submits the foregoing comments for the 

Commission’s consideration.  

Respectfully Submitted, 
 
 
____________________  
Kenneth E. Richardson 
Public Representative 
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