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Rule On Motion Concerning Mail
Preparation Changes

)
) Docket No. RM2016-6

COMMENTS OF THE ASSOCIATION FOR POSTAL COMMERCE
(September 13, 2018)

The Association of Postal Commerce (“PostCom”) respectfully submits these comments

on the Postal Regulatory Commission’s (“Commission”) notice of proposed rulemaking in Order

No. 4751 (August 9, 2018), republished at 83 Fed. Reg. 40183 (August 14, 2018) to partially

rescind the rule concerning procedures for mail preparation changes (“Order No. 4751”). While

PostCom acknowledges that the rule cannot be enforced in the absence of a standard for when a

mail preparation change effectively results in a price change subject to the price cap, PostCom

does not believe rescission of the rule is required at this time. Rather, it would be more efficient

and prudent to temporarily suspend enforcement of the portion of the rule that the Commission is

proposing to eliminate in Order 4751.

I. Introduction and Background

In its Order, the Commission states that it is initiating this rulemaking in response to the

decision in United States Postal Serv. v. Postal Reg. Comm’n, 886 F.3d 1253 (D.C. Cir. 2018),

which vacated the Commission’s substantive standard set forth in Order No. 3047 (January 22,

2016).

Because the substantive standard was vacated by the Court, the Commission is proposing

“to rescind part of the final [procedural] rule that relies upon the [substantive] standard.” See Order
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No. 4751 at 5. However, the Commission also states in its Order that it still “intends to develop an

appropriate standard,” and has initiated a rulemaking to seek proposals for an appropriate standard.

See Order No. 4751 at 4; Order No. 4750 (August 9, 2018).

Because the Commission continues to maintain that certain mail preparation changes are

rate changes, and those changes should be regulated under 39 U.S.C. 3622, PostCom believes that

the portion of the procedural rule established in Order No. 3047 referencing a substantive standard

should be temporarily suspended rather than eliminated through rulemaking proceedings.

Elimination is unnecessary because the current procedures, as explained below, are

generally applicable, and therefore will apply equally well to the final standard established by the

Commission. If the Commission rescinds the rule now, it will need to engage in a new round of

notice and comment to re-establish this procedural rule. And in the unlikely event that the new

standard requires new procedures, those procedures can be adopted to replace the current rule at

that time. In either event, the proposed elimination is unnecessary and will only require additional

rulemaking and its concomitant expenditure of Commission and industry resources.

II. The Procedural Rule is Generally Applicable

In its Order, the Commission proposes to eliminate the following language from §

3010.23(d)(5):

When providing notice of a mail preparation change, the Postal Service shall
affirmatively state whether or not the change requires compliance with paragraph (d)(2)
of this section. If the Postal Service’s determination regarding compliance with paragraph
(d)(2) of this section is raised by the Commission or any other party, the Postal Service
must demonstrate, by a preponderance of the evidence, that a mail preparation change
does not require compliance with paragraph (d)(2) of this section in any proceeding where
compliance is at issue. In any challenge to the Postal Service’s determination concerning
a mail preparation change, the challenging party shall provide all information to rebut the
Postal Service’s determination that the change is not subject to the price cap.
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Order No. 4751 at 6.

Although the Commission now claims that these procedures are reliant on the now vacated

substantive standard, that is not the case. See id. at 4. These procedures are only reliant on the

existence of a substantive standard. The contents of that substantive standard are irrelevant. The

procedures above simply establish (1) that the Postal Service must determine if it is compliant with

the substantive standard (whatever that may be), and (2) the burden of proof and the evidentiary

standard for determining compliance with the substantive standard (whatever that may be).

The result of this structure is that virtually any substantive rule could be formulated and

these procedures would remain valid and workable. Indeed, this is the position the Commission

took in its final order promulgating the rule. See Order No. 4393 at 13-14 (January 25, 2018). In

Order No. 4393, the Commission stated that “the final rule will not be affected should the Court

disagree with the Commission’s standard articulated in Order No. 3047” because “the rule does

not incorporate the substantive standard.” Id. The Commission further stated that “[i]n the event

the standard is later modified, the rule would remain as a procedural mechanism to identify mail

preparation changes that may have rate implications, and provide an avenue for parties to raise the

issue of whether a change has such implications, and would apply regardless of the appellate

outcome.” Id. at 14.

It is therefore imprudent to eliminate these procedures at this time. Instead of rescinding

the rule, the Commission should temporarily suspend application of the referenced portion of the

procedural rule (keeping the notification procedures intact) until a substantive standard can be

properly formulated and implemented. This would conserve Commission resources by eliminating

the need to engage in a duplicative rulemaking once a substantive standard has been reestablished.
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As explained below, such a suspension is an appropriate remedy and well within the Commission’s

authority.

III. Suspension of the Rule is Appropriate

Because the Court in United States Postal Serv. v. Postal Reg. Comm’n, 886 F.3d 1253

(D.C. Cir. 2018) vacated the Commission’s substantive standard, the procedures identified above

and set forth in § 3010.23(d)(5) are, in a word, stranded. Without a lawful substantive standard,

there is no basis upon which the Postal Service can make a determination of compliance. The

Commission should therefore suspend the identified portion of the procedural rule until a

substantive standard is implemented.

A temporary suspension is lawful and within the Commission’s authority. See Kessler v.

FCC, 326 F.2d 673 (D.C. Cir. 1963) (holding the FCC’s “freeze order” amounted to a temporary

suspension of filing procedures pending the consideration, and possible promulgation, of new rules

and was therefore not subject to notice and comment rulemaking); Meredith Broad. Co. v. FCC,

365 F.2d 912 (D.C. Cir. 1966) (holding that the FCC’s interim policy governing acquisition of

television stations pending rule-making proceedings were procedural and not in violation of the

APA.); Neighborhood TV Co. v. FCC, 742 F.2d 629 (D.C. Cir. 1984) (holding that the FCC’s

interim processing rules for television translator licenses, adopted without notice and comment,

were procedural rules, and that “faced with the difficult task of implementing a new major

broadcasting service, [the FCC] acted within its authority in promulgating procedural rules aiming

to bring that service into being in an orderly, fair, and timely manner. We thus affirm the FCC's

adoption of its interim processing procedures to govern translator applications prior to adoption of

final low power television rules.”) These cases demonstrate and support the authority of an agency

to issue interim procedural rules or orders pending a rulemaking.
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The Commission should therefore temporarily suspend the portion of the procedural rule

identified above pending the resolution of the substantive standard proceedings in Docket

RM2018-11. A temporary suspension would conserve Commission resources and better

streamline these proceedings. Finally, as explained above, since the identified procedures are of

general application, regardless of the underlying standard, enforcement of the procedural rule can

resume once a new substantive standard is established without engaging in another round of notice

and comment rulemaking.
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