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Earlier this year, the Commission issued a final rule on procedures for mail 

preparation changes.1  The rule, which went into effect on March 5, provides as follows:   

§ 3010.23 Calculation of percentage change in rates.  
* * * * *  
(d) * * *  
(5) Procedures for mail preparation changes. The Postal Service shall provide 
published notice of all mail preparation changes in a single, publicly available 
source. The Postal Service shall file notice with the Commission of the single source 
it will use to provide published notice of all mail preparation changes. When 
providing notice of a mail preparation change, the Postal Service shall affirmatively 
state whether or not the change requires compliance with paragraph (d)(2) of this 
section. If the Postal Service’s determination regarding compliance with paragraph 
(d)(2) of this section is raised by the Commission or any other party, the Postal 
Service must demonstrate, by a preponderance of the evidence, that a mail 
preparation change does not require compliance with paragraph (d)(2) of this section 
in any proceeding where compliance is at issue. In any challenge to the Postal 
Service’s determination concerning a mail preparation change, the challenging party 
shall provide all information to rebut the Postal Service’s determination that the 
change is not subject to the price cap.  
 

The Postal Service petitioned for review of the final rule before the United States Court 

of Appeals for the District of Columbia Circuit.2  Previously, the Postal Service had 

                                            
1 Order No. 4393, Order Adopting Final Procedural Rule for Mail Preparation Changes, PRC Docket No. 
RM2016-6 (Jan. 25, 2018).   
2 See Petition for Review, United States Postal Serv. v. Postal Reg. Comm’n, No. 18-1059 (D.C. Cir. filed 
Feb. 26, 2018).   
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petitioned for review of the substantive standard announced by the Commission for 

determining whether mail preparation changes would constitute a “change in rates” 

requiring compliance with the price cap rules.3  In the Postal Service’s view, compliance 

with the procedural rule necessarily would require application of the substantive 

standard; and at the time the Postal Service filed its petition for review of the final 

procedural rule, its appeal of the Commission’s orders relating to the substantive 

standard was still pending.  The D.C. Circuit subsequently issued its decision in United 

States Postal Serv. v. Postal Reg. Comm’n, 886 F.3d 1253 (D.C. Cir. 2018), which 

vacated the substantive standard for determining whether mail preparation changes 

would require compliance with the Commission’s price cap rules.  The Postal Service 

then filed an unopposed motion to remand the appeal of the procedural rule,4 and the 

D.C. Circuit granted that motion.5 

The Commission now proposes to rescind a portion of the final procedural rule, 

specifically the portion of the text beginning with “When providing notice of a mail 

preparation change,” through the end of the paragraph.6  The Commission explains that 

this portion of the rule – which requires the Postal Service affirmatively to designate 

whether a given mail preparation change requires compliance with the price cap rules, 

                                            
3 Petition for Review, United States Postal Serv. v. Postal Reg. Comm’n, No. 16-1284 (D.C. Cir. filed 
Aug. 11, 2016).  
4 Unopposed Motion to Remand Case, United States Postal Serv. v. Postal Reg. Comm’n, No. 18-1059 
(D.C. Cir. filed May 10, 2018).   
5 Order, United States Postal Serv. v. Postal Reg. Comm’n, No. 18-1059 (D.C. Cir. May 30, 2018). 
6 Order No. 4751, Notice of Proposed Rulemaking, PRC Docket No. RM2016-6 (Aug. 9, 2018).   
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and to bear the evidentiary burden in any challenge to such a determination – cannot be 

applied absent a substantive standard.7  Currently, of course, there is no such standard.   

 The Postal Service supports the Commission’s proposal.  With respect to the 

publication requirement that the Commission proposes to retain, the Postal Service has 

already filed notice that it is using the DMM Advisory as the “single source” in which 

published notice of mail preparation changes is provided. 8  Consistent with the 

Commission’s explanation of the single source requirement in Order No. 4393,9 the 

Postal Service also plans to continue to provide notice in other ways, as appropriate, to 

ensure that its customers are well informed of upcoming changes to mail preparation 

requirements.   
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7 Id. 
8 See Updated Notice Under Rule 3010.23(d)(5), PRC Docket No. RM2016-6 (Mar. 22, 2018).   
9 Order No. 4393 at 8-10. 


