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I. INTRODUCTION 

Pursuant to Commission order issued August 9, 2018, the Public Representative 

hereby responds to the Commission’s request for Comments on its Notice of Proposed 

Rulemaking proposing to amend the Commission’s rules of practice at 39 C.F.R. 

§ 3010.23(d)(5) styled “Procedures for mail preparation changes.”1  

II. PUBLIC REPRESENTATIVE’S POSITION 

 While the Commission’s standard for determining whether a  mail preparation 

change is a rate increase is being reviewed on remand for justification and feasibility,  

the question now in this docket is the appropriate interim treatment of the Commission’s 

procedural Rule 3010.23(d)(5) established to assist implementation of  that standard.  

The Notice proposes to retain the first two sentences and delete the last three 

sentences of Rule 3010.23(d)(5).  The Public Representative supports the 

Commission’s proposal to retain the first two sentences of the current rule in 39 U.S.C. 

§ 3010.23(d)(5) and to delete the remaining three sentences at this time, subject to 

reinstatement depending upon the outcome of the Commission’s review of the 

                                            
1 Notice of Proposed Rulemaking, Order No. 4751, August 9, 2018 (Notice). 
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applicable standard for determining whether a rate increase is in compliance with 

§ 3010.23(d)(2).2  Section 3010.23(d)(2) provides that the Postal Service must make 

reasonable adjustments to its billing determinants to account for the effects of 

classification changes that result in the introduction, deletion, or redefinition of rate cells.  

Id. at 2.    

III. BACKGROUND 

 Procedural History 

On January 22, 2016, the Commission issued Order No. 3047 announcing a 

standard for determining when mail preparation changes require compliance with the 

Commission’s Rule 3010.23(d)(2) which provides the methodology for calculating 

percentage changes in rates.3  Following is the Commission’s standard as stated in 

Order No. 3047:   

Under that standard, a mail preparation change has rate effects where 
it results in either the deletion or the redefinition of a rate cell.  A rate 
cell will be considered “redefined” where the mail preparation change 
results in a significant change to a basic characteristic of the mailing.  
Order No. 3047 at 59.  

  

Order No. 3047 also expressed the Commission’s intention to initiate a 

rulemaking to establish procedural rules for the process of governing mail preparation 

changes that require price cap compliance.  Id.  

Concurrently, on January 22, 2016, in Order No. 3048 the Commission issued a 

notice of proposed rulemaking in this docket proposing procedural rules concerning mail 

                                            
2 Section 3010.23(d)(2) provides that the Postal Service must make reasonable adjustments to its 

billing determinants to account for the effects of classification changes that result in the introduction, 
deletion, or redefinition of rate cells.  Notice at 2. 

3 Docket No. R2013-10R, Order Resolving Issues on Remand, January 22, 2016 (Order No. 
3047). 
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preparation changes that require compliance with the price cap rules.4   Order No. 3048 

reiterated the Commission’s determination in Order No. 3047 that the Postal Service 

has the affirmative burden to determine whether a mail preparation change requires 

price cap compliance with Rule 3010.23(d)(2).  Id. at 2.   

After procedural delays due to motion activity relating to Order No. 3047, and 

upon consideration of comments filed in this proceeding, the Commission issued a 

Revised Notice on July 27, 2016.5  Following receipt of Comments on the Revised 

Notice, the Commission issued a final order on January 25, 2018, adopting final Rule 

3010.23(d)(5) to assist in implementing the Commission’s standard for determining 

when a mail preparation change is a rate change requiring compliance with the 

Commission’s price cap rules.6  The rule was published in the Federal Register and has 

become effective.  

 Subsequently, on April 6, 2018, on appeal of Order No. 3047, the Court of 

Appeals vacated the Commission’s order that attempted to establish the standard for 

determining when mail preparation changes require compliance with 

Rule 3010.23(d)(2).7   The Court rejected the Commission’s standard for determining 

when a mail preparation change results in a significant change to a basic characteristic 

of the mailing.  Upon request by joint motion of the parties in the appeal of Order No. 

                                            
4 Notice of Proposed Rulemaking on Motions Concerning Mail Preparation Changes, January 22, 

2016 (Order No. 3048). 

5 Revised Notice of Proposed Rulemaking, Order No. 3827, March 27, 2017 (Revised Notice).      

6 Order Adopting Final Procedural Rule for Mail Preparation Changes, January 25, 2018, Order 
No. 4393. 

7 United States Postal Serv. v. Postal Reg. Comm’n, 886 F.3d 1253 (D.C. Cir. 2018).  Order No. 
3047 had sought to resolve the issues raised by remand of an earlier Commission IMb order in the 
underlying docket.  See Docket No. R2013-10, Order on Price Adjustments for Market Dominant Products 
and Related Mail Classification Changes, November 21, 2013 (Order No. 1890), United States Postal 
Service v. Postal Regulatory Commission, 785 F.3d 740), 753 (D.C. Cir. 2015). 
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4393 in this proceeding, the Court remanded the appeal of final Rule 3010.23(d)(5) 

back to the Commission for further proceedings.8   

In response to the remand of Order No. 3047, the Commission has requested 

comments from interested parties to propose a standard and process to determine 

when a mail preparation change is a rate change under 39 U.S.C. § 3622 that comports 

with the recent court remand of Order No. 3047, characterized as the IMb opinion by the 

Commission.9  Comments in that proceeding are due to be filed by October 15, 2018.  

Pending a decision in that proceeding, the Commission is proposing to modify 

Rule 3010.23(d)(5) because “the absence of an immediate standard necessitates partial 

rescission of the rule.”  Order 4751 at 5.  Once a standard is developed, the 

Commission intends to propose rules implementing that standard.  Id. at 4. 

 Proposed Rule  

The Notice proposes to amend chapter III of title 39 of the Commission’s Rules in 

the Code of Federal Regulations by deleting the last three sentences of § 3010.23(d)(5) 

as follows: 

§ 3010.23  Calculation of percentage change in rates. 

(d)  * * * 

 (5)  Procedures for mail preparation changes.  The Postal Service shall provide 

published notice of all mail preparation changes in a single, publicly available source.  

The Postal Service shall file notice with the Commission of the single source it will use 

                                            
8 See Order, United States Postal Serv. v. Postal Reg. Comm’n, No. 18-1059 (D.C. Cir. May 30, 

2018). 

9 Docket No. RM2018-11, Advance Notice of Proposed Rulemaking, August 9, 2018 (Order No. 
4750) at 6. 
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to provide published notice of all mail preparation changes.  When providing notice of a 

mail preparation change, the Postal Service shall affirmatively state whether or not the 

change requires compliance with paragraph (d)(2) of this section.  If the Postal Service’s 

determination regarding compliance with paragraph (d)(2) of this section is raised by the 

Commission or any other party, the Postal Service must demonstrate, by a 

preponderance of the evidence, that a mail preparation change does not require 

compliance with paragraph (d)(2) of this section in any proceeding where compliance is 

at issue.  In any challenge to the Postal Service’s determination concerning a mail 

preparation change, the challenging party shall provide all information to rebut the 

Postal Service’s determination that the change is not subject to the price cap. 

No other change in the Commission rules is now proposed in this docket. 

 

IV. DISCUSSION 

A. The Public Representative Supports Retention of the Single Source Notice 
Requirement for All Mail Preparation Changes in the First two Sentences 
of Rule 3010.23(d)(5). 

The first two sentences of Rule 3010.23(d)(5) remain useful.  Postal 

Service posting of notices in a single publication of all mail preparation changes 

is a helpful and logical first step for identifying those changes potentially having 

rate effects.  The Postal Service commenced the reporting requirement on 

March 22, 2018.  Notice at 4.  Pending a final decision in Docket No. RM2018-

11 on the appropriate standard for determining rate effects, retention of the rule 

requiring single source notification can assist the Commission if it initiates an ad 

hoc determination of rate effects pending issuance of a final standard.  This 
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single source of mail processing change information can also assist the 

Commission and others to track mail preparation changes that may require later 

review for rate impacts after a final standard is issued.  Maintaining a continuing 

source of information regarding mail preparation changes will further the 

Commission’s goals of ensuring transparency and accountability of the Postal 

Service.  

Moreover, the Public Representative’s previous comments on the Revised Notice 

supported such a rule, arguing that the rule should require the Postal Service to provide 

notice of a mail preparation change in one single publication and to notify the 

Commission of that source. 

The Public Representative stated: 

The proposed rule requires: “The Postal Service shall file notice 
with the Commission of the source it will use to provide published notice 
of all mail preparation changes.”  It appears the proposed rule requires 
a singular source for the published notices.  However, the Postal 
Service has previously indicated that mail preparation requirements are 
communicated in more than one publication; such as the DMM or the 
Postal Bulletin or sometimes by other more informal methods.  The 
Commission’s order should make clear whether one particular 
publication (as selected by the Postal Service) must provide notification 
of all mail preparation changes.  Obviously, it would be more convenient 
for the Commission and interested persons if all changes are noticed in 
at least in a single source, even if notice is also sometimes provided 
elsewhere.10  

 

Although the court has vacated the Commission’s standard for 

determining the rate effects of mail preparation changes, the court has clearly 

held that a mail preparation change can have rate effects.  Pending review of 

the appropriate standard for determining rate effects in Docket No. RM2018-11, 

                                            
10 Public Representative Comments on Revised Notice, May 1, 2017, at 6-7. 



Docket No. RM2016-6                         – 7 –           Public Representative Comments 
 
 
 

 

the Commission’s obligation continues to require administration of the rate cap 

rules.11   

B. The Public Representative Supports Deleting the Third Sentence of Rule 
3010.23(d)(5) Requiring an Affirmative Statement Whether the Mail 
Preparation Changes Require Compliance with Rule 3010.23(d)(2). 

 The Notice proposes to delete from the current rule the third sentence of 

Rule 3010.23(d)(5): “When providing notice of a mail preparation change, the 

Postal Service shall affirmatively state whether or not the change requires 

compliance with paragraph (d)(2) of this section.”   

Given that the issue of what is compliance with (d)(2) remains to be the 

topic for decision in RM2018-11, it appears to be futile to demand that the 

Postal Service itself apply an as yet undetermined standard for compliance with 

paragraph (d)(2), particularly in view of the inability to date of the Commission 

to fashion a singular standard for compliance that will pass muster in the Court 

of Appeals.  Further, it appears that neither the Court nor the Commission have 

presented, or even identified, any standard known to be satisfactory.12   

 The Public Representative Supports Deletion of the Last Two Sentences 
of Rule 3010;23(d)(5). 

The Public Representative supports deletion at this time of the last two 

sentences of the current Rule 3010.23(d)(5). The two sentences state: 

If the Postal Service’s determination regarding compliance with 
paragraph (d)(2) of this section is raised by the Commission or any other 
party, the Postal Service must demonstrate, by a preponderance of the 

                                            
11 Conceivably, the Commission’s obligation to ensure that price cap rules are not violated might 

be altered by a Commission decision in the ten-year review case in Docket No. RM2017-3 finding that 
strict adherence to the price cap provisions can and should be relaxed in cases where appropriate, such 
as for mail preparation changes having rate effects that can be accounted for and incorporated into the 
next rate case or waived altogether.   

12 See Order No. 4750 at 1-2. 
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evidence, that a mail preparation change does not require compliance 
with paragraph (d)(2) of this section in any proceeding where compliance 
is at issue.  In any challenge to the Postal Service’s determination 
concerning a mail preparation change, the challenging party shall 
provide all information to rebut the Postal Service’s determination that 
the change is not subject to the price cap.  

  

The Court has vacated the Commission’s order establishing the standard.  These 

two sentences assume that a standard is operative and understood by the Postal 

Service and challenging parties.  The rule requires a preponderance of the evidence to 

demonstrate the standard is met, a very difficult proposition without any standard to 

serve as a target.  Likewise, without an operative standard, challenging parties are 

unable to determine the information needed to rebut the Postal Service’s determination, 

if they wish to pursue a particular mail preparation change as a rate change while 

review of the standard is pending.   

V. CONCLUSION 

The Public Representative respectfully submits the foregoing comments for the 

Commission’s consideration.  

 

Respectfully submitted, 
 
 
____________________  
Kenneth E. Richardson 
Public Representative 
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