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I. INTRODUCTION 

On April 6, 2018, the Postal Service filed a motion for reconsideration of Order 

No. 4451.1  Order No 4451 determined that the response to Chairman’s Information 

Request (CHIR) No. 15 should be unsealed because the public interest in maintaining 

the financial transparency of a government entity competing in commercial markets 

outweighed the nature and extent of any commercial harm likely to result from public 

disclosure of the response to CHIR No. 15.2 

                                            

1 United States Postal Service Motion for Reconsideration of Order No. 4451, April 6, 2018 
(Motion for Reconsideration).  The Postal Service requested, and the Commission granted, additional time 
to prepare its Motion for Reconsideration.  Motion for Extension of Time to Respond to Chairman’s 
Information Request 15 and Order No. 4451, March 29, 2018; Order Granting Motion for Extension of 
Time, March 30, 2018 (Order No. 4560). 

2 Determination to Unseal the Postal Service’s Response to Chairman’s Information Request 
No. 15, March 28, 2018 (Order No. 4451). 
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After considering the Postal Service’s arguments for reconsideration, the 

Commission finds that the Postal Service has not shown that the Commission made an 

error in applying the balancing test set forth in 39 U.S.C. § 504(g)(3).  However, 

because the Commission determines that further actions will be taken to address 

issues raised over the course of this proceeding, the Commission no longer requires 

the Postal Service to publicly file its response to CHIR No. 15.  Accordingly, the 

Commission denies Postal Service’s Motion for Reconsideration as moot. 

II. BACKGROUND 

The Commission incorporates by reference the extensive record in this docket, 

including the factual background and procedural history described in Order No. 4451. 

A. Data at Issue 

CHIR No. 15 requested that the Postal Service publicly file Inbound Letter Post3 

revenue data by Universal Postal Union (UPU)4 country group5 and shape.6  The 

                                            

3 For the data at issue, the Commission uses the term “Inbound Letter Post,” which refers to the 
Inbound Letter Post product as defined in section 1130 of the Mail Classification Schedule (MCS) and 
refers to a specific market dominant product.  The Commission uses the term “UPU Letter Post mail” to 
refer to letter post mail as defined by the Universal Postal Convention (UPU Convention), Article 17 
(adopted by 2016 UPU Congress) available at 
http://www.upu.int/uploads/tx_sbdownloader/actsLastCongressActsEn.pdf.  UPU Letter Post mail includes 
inbound and outbound mail, single-piece and bulk mail, and priority and non-priority international letter 
mail.  Accordingly, the term “UPU Letter Post mail” refers to several market dominant and competitive 
products. 

4 The UPU is a United Nations specialized agency comprising 192 member countries, including 
the United States.  Member countries negotiate international agreements governing the exchange of 
international mail, including applicable rates for the delivery of international mail. 

5 The UPU categorizes member countries and their territories into four country groups based on 
each member country’s Gross National Income and the development of its postal system.  Decisions of 
the 26th Congress other than those amending the Acts (resolutions, decisions, recommendations, formal 
opinions, etc.) (2017), Annex 2, Classification of countries and territories for terminal dues and Quality of 
Service Fund (QSF) purposes available at 
http://www.upu.int/uploads/tx_sbdownloader/actsLastCongressActsEn.pdf. 

6 Chairman’s Information Request No. 15, February 7, 2018, at 2 (CHIR No. 15). 
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request was for data that was substantially more aggregated than the operator-specific 

Inbound Letter Post revenue data typically provided to the Commission under seal. 

In its Response to CHIR No. 15, the Postal Service provided UPU country group 

revenue for inbound letters/cards and flats (UPU Letter Post formats P and G), bulky 

letters and small packets (UPU Letter Post format E), and co-mingled UPU Letter Post 

mail under seal.7  Table 1 depicts the nature of the information provided in the 

Response to CHIR No. 15 with XX denoting the data the Postal Service contests 

disclosing publicly. 

 

Table 1 

Inbound Letter Post Revenue Data  

Aggregated by UPU Country Group and Shape 
 

SHAPE UPU GROUP I UPU GROUP II UPU GROUP III UPU GROUP IV TOTAL 

Letters/Flats XX XX XX XX XX 

Bulky Letters/ 
Small Packets XX XX XX XX XX 

Co-Mingled XX XX XX XX XX 

TOTAL XX XX XX XX XX 

 

B. Order No. 4451 

After reviewing the Postal Service’s Response to CHIR No. 15, its Application for  

                                            

7 Response of the United States Postal Service to Question 1 of Chairman’s Information Request 
No. 15, February 14, 2018 (Response to CHIR No. 15); Library Reference USPS-FY17-NP40, Nonpublic 
Material Provided in Response to Chairman’s Information Request No. 15, February 14, 2018.  See 
United States Postal Service Notice of Filing Nonpublic Folder USPS-FY17-NP40 and Application for 
Nonpublic Treatment, February 14, 2018.  The Postal Service filed an application for non-public treatment 
as an attachment to its Notice of Filing USPS–FY17–NP40.  Id. Attachment (Application for Non-Public 
Treatment).  Not all foreign postal operators are required to sort their outbound mail by shape.  
Accordingly, the Postal Service receives some co-mingled Inbound Letter Post mail.  See Responses of 
the United States Postal Service to Questions 1-10 of Chairman’s Information Request No. 5, January 26, 
2018, question 7. 
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Non-Public Treatment, and responses to Order No. 4409,8 the Commission applied the 

balancing test of 39 U.S.C. § 504(g)(3)(A) to determine whether the data at issue 

should be unsealed.  Section 504(g)(3)(A) directs the Commission to “balance the 

nature and extent of the likely commercial injury to the Postal Service against the public 

interest in maintaining the financial transparency of a government establishment 

competing in commercial markets.”  39 U.S.C. § 504(g)(3)(A).  The Commission found 

that there was substantial public interest in maintaining the financial transparency of the 

Postal Service.  Order No. 4451 at 44.  Specifically, the Commission observed that the 

legislative history underlying the Postal Accountability and Enhancement Act of 2006 

(PAEA)9 confirms that enhanced transparency was a key motivation in postal reform.  

Order No. 4451 at 20 (citing S. Rep. No. 108-318 at 5 (2004); H.R. Rep. No. 109-66, pt. 

1 at 43 (2005)).  The Commission acknowledged transparency’s role in ensuring fair 

treatment of Postal Service customers and competitors.  Id.  The Commission also 

recognized, in the context of an annual compliance determination (ACD) proceeding, 

the importance of ensuring that the Commission and interested participants have 

sufficient information.  Id. at 21.  The Commission explained that financial transparency 

provides necessary information to hold the Postal Service accountable and to evaluate 

whether Postal Service products comply with the applicable statutory and regulatory 

requirements.  Id. at 22-23. 

The Commission then examined the type of revenue data that the Postal Service 

has generally filed publicly for market dominant products with generally applicable 

prices, as well as the data publicly provided for the Outbound Single-Piece First-Class 

                                            

8 Response of the United States Postal Service to Order No. 4409, February 23, 2018 (Postal 
Service Response); Comments of United Parcel Service, Inc. in Response to Notice of Preliminary 
Determination to Unseal the Postal Service’s Response to Chairman’s Information Request No. 15, 
February 23, 2018 (UPS Response to Order No. 4409); Comments of U.S. Chamber of Commerce, 
February 23, 2018 (U.S. Chamber of Commerce Response to Order No. 4409); Comments to Docket 
No. ACR2017, Order No. 4409; Chairman’s Information Request No. 15 (CHIR), February 23, 2018 (NAM 
Response).  The Postal Service incorporates by reference its response to Order No. 4377.  Postal Service 
Response at 2 n.5. 

9 Pub. L. 109-435, 120 Stat. 3198 (2006). 
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Mail International and the First-Class Mail Presorted Letters/Postcards products 

specifically.10  The Commission acknowledged that several participants expressed 

concerns regarding the lack of transparency surrounding Inbound Letter Post and that 

numerous participants supported greater transparency regarding inbound international 

mail.  Id. at 28-29.  The Commission determined that there was a lack of transparency 

surrounding the Inbound Letter Post product.  Id. at 27. 

After reviewing the commercial harms identified by the Postal Service in its 

Application for Non-Public Treatment and in its Response to Order No. 4409, the 

Commission determined that it was unlikely that disclosing the data at issue would 

result in the alleged commercial harms.  Id. at 44.  The Commission found that even if it 

is apparent that one foreign postal operator generates more Inbound Letter Post 

revenue within its UPU country group than other operators, it does not follow that 

competitors or casual observers could determine that foreign postal operator’s share of 

the total revenue for that UPU country group.  Id. at 33.  Because each of the identified 

commercial harms assumed that disclosure would reveal operator-specific data, the 

Commission determined that it was unlikely that disclosure would result in the alleged 

commercial harms.  Id. at 35-39. 

In applying the balancing test outlined in 39 U.S.C. § 504(g)(3)(A), the 

Commission determined it was unlikely that disclosing the data at issue would result in 

the commercial harms identified by the Postal Service.  The Commission also 

determined that the public interest in maintaining the financial transparency of a 

government establishment competing in commercial markets outweighed the nature 

and extent of the alleged commercial harm.  Id. at 44.  Accordingly, the Commission 

determined that the data at issue should be unsealed and directed the Postal Service to 

file its Response to CHIR No. 15 in a public library reference.  Id. 

                                            

10 Id. at 25-27.  As discussed in n.3, supra, Inbound Letter Post is a market dominant product.  
The Commission describes the distinction between market dominant and competitive products in Order 
No. 4451.  Order No. 4451 at 4-5. 
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C. Motion for Reconsideration of Order No. 4451 

On April 6, 2018, the Postal Service filed its Motion for Reconsideration of Order 

No. 4451.  In its motion, the Postal Service requests that the Commission reconsider its 

balancing of the public interest in maintaining financial transparency of a government 

entity competing in commercial markets and the nature and extent of the identified 

commercial harm.  Motion for Reconsideration at 1.  The Postal Service asserts that the 

Commission improperly based its determination on the market dominant classification 

of the Inbound Letter Post product, legal precedent inapplicable to the data at issue, 

and the absence of opposition from foreign postal operators.  Id.  The Postal Service 

also argues that the Commission should reconsider its determination to unseal the data 

at issue because the Commission and participants supporting disclosure allegedly 

failed to identify a purpose for disclosure.  Id.  The specific arguments made by the 

Postal Service in support of its Motion for Reconsideration are described in more detail 

in section III, infra. 

D. Responses to Postal Service Motion for Reconsideration 

Jayme Smaldone, founder of Mighty Mug; the United Parcel Service, Inc. (UPS); 

and the U.S. Chamber of Commerce filed responses opposing the Motion for 

Reconsideration.11  UPS and the U.S. Chamber of Commerce state that the Motion for 

Reconsideration offers no new rationale for the Commission to reconsider its 

determination in Order No. 4451.  UPS Response at 1; U.S. Chamber of Commerce 

Response at 1.  Specifically, the U.S. Chamber of Commerce states that none of the 

Postal Service’s arguments undercuts the two fundamental determinations in Order 

No. 4451:  (1) that unsealing the aggregated Inbound Letter Post revenue data at issue 

                                            

11 Reply Comments of Mighty Mug, Inc on the USPS Service Motion for Reconsideration of Order 
No. 4551, April 11, 2018 (Mighty Mug Response); Reply Comments of United Parcel Service, Inc. on 
United States Postal Service Motion for Reconsideration of Order No. 4551, April 13, 2018 (UPS 
Response); Comments of U.S. Chamber of Commerce, April 13, 2018 (U.S. Chamber of Commerce 
Response). 
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“is unlikely to result in commercial harm to the Postal Service[;]” and (2) that “disclosure 

of the data in question will further the public interest by ensuring greater financial 

transparency of the Postal Service[.]”  U.S. Chamber of Commerce Response at 1.  

Additionally, all three participants maintain that there is a need for enhanced 

transparency relating to the Inbound Letter Post product.  Mighty Mug Response at 1; 

UPS Response at 1; U.S. Chamber of Commerce Response at 1. 

III. COMMISSION ANALYSIS 

A. Overview 

The Postal Service raises four main arguments in support of its Motion for 

Reconsideration.  First, the Postal Service argues that the Commission improperly 

based its conclusion on Inbound Letter Post’s classification as a market dominant 

product and that a fact-specific analysis would reveal that Inbound Letter Post is subject 

to competition.12  Second, the Postal Service claims that Order No. 4451 relied on legal 

precedent inapplicable to the data at issue.  Id. at 1, 19-22.  Third, Postal Service 

argues that the Commission drew improper conclusions based on the level of public 

participation by foreign postal operators in its analysis of the alleged commercial harms.  

Id. at 1, 22-23.  Fourth, the Postal Service asserts that the Commission and participants 

supporting disclosure fail to identify a purpose for disclosing the aggregated Inbound 

Letter Post revenue data at issue.  Id. at 1, 23-27. 

As discussed below, the Postal Service’s Motion for Reconsideration does not 

raise any arguments of fact or law that require the Commission to reconsider Order 

No. 4451 because the Postal Service’s arguments either mischaracterize the 

Commission’s analysis or misapply the relevant standard.  In the analysis that follows, 

                                            

12 Motion for Reconsideration at 1, 4-19.  The Commission notes that although the Postal Service 
summarizes its argument concisely, the discussion in the Motion for Reconsideration contains multiple 
sub-arguments, some of which relate less directly to the overall argument and many of which appear to 
address various aspects of Order No. 4451. 
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the Commission first addresses the Postal Service’s arguments that mischaracterize 

the Commission’s analysis in Order No. 4451.  The Commission then addresses the 

Postal Service’s arguments that misapply the balancing test outlined in 39 U.S.C. 

§ 504(g)(3)(A) and the Commission’s regulations. 

B. The Postal Service Mischaracterizes the Commission’s Analysis 

Arguments made in the Postal Service’s Motion for Reconsideration 

mischaracterize elements of the Commission’s public interest and commercial harm 

analysis in Order No. 4451.  The Postal Service argues that the Commission’s analysis 

focused on the market dominant classification of the Inbound Letter Post product and 

failed to consider facts specific to the Inbound Letter Post product, such as the 

competition it faces.  Id. at 6.  Additionally, in arguing that the Commission drew 

improper conclusions based upon the level of participation by foreign postal operators, 

the Postal Service incorrectly characterized the Commission’s observation that no 

foreign postal operators filed opposition to unsealing the data at issue as determinative.  

See id. at 22-23.  As explained in more detail below, these arguments misconstrue the 

Commission’s analysis in Order No. 4451. 

1. The Commission’s Analysis Considered Facts Specific to Inbound 
Letter Post 

In its Motion for Reconsideration, the Postal Service criticizes the Commission’s 

public interest analysis as “formalistic” because, according to the Postal Service, the 

Commission’s analysis focuses on the market dominant classification of the Inbound 

Letter Post product.  Id. at 4-5.  The Postal Service argues that the Commission 

determined that the Inbound Letter Post product “should be subject to a similar level of 

transparency as market-dominant products, for the simple reason that the Mail 

Classification Schedule [(MCS)] classifies Inbound Letter Post as market-dominant.”  Id. 

at 2-3.  Specifically, the Postal Service maintains that the Commission must reconsider 

its determination in Order No. 4451 because “an accurate and effective assessment of 
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the public interest and the likelihood of competitive harm from the disclosure of 

commercially sensitive Inbound Letter Post [i]nformation requires a fact-based review 

and evaluation of the competition faced by Inbound Letter Post[.]”  Id. at 5. 

Contrary to the Postal Service’s assertions, the Commission’s public interest 

analysis in Order No. 4451 considered many facts specific to Inbound Letter Post.  For 

example, the Commission described two previous requests for greater transparency 

into the Inbound Letter Post product.  Order No. 4451 at 28.  Specifically, the 

Commission noted, “both Federal Express Corporation (FedEx) and the U.S. Chamber 

of Commerce previously requested Inbound Letter Post revenue data by UPU country 

group and by shape.”13  The Commission also observed that numerous participants 

supported disclosing the data at issue while the Postal Service was the only participant 

who opposed disclosure.  Order No. 4451 at 29. 

Furthermore, the Commission discussed the market dominant classification of 

the Inbound Letter Post product in response to an argument raised by the Postal 

Service.  Specifically, the Postal Service argued that the data at issue should be sealed 

because they are more detailed than revenue data generally provided for competitive 

inbound international products.  See id. at 22; see also Postal Service Response at 6 

n.13.  The Commission found this argument was unpersuasive.  Order No. 4451 at 22.  

The Commission noted that market dominant and competitive products are subject to 

different statutory and regulatory schemes.  Id.  Thus, the Commission found that it was 

more appropriate for the Commission to look to the type of data that the Postal Service 

                                            

13 Id.  See Docket No. IM2016-1, Motion of Federal Express Corporation, June 16, 2016.  The 
Commission denied FedEx’s request for aggregated Inbound Letter Post data because 39 C.F.R. part 
3017 does not provide participants the opportunity for discovery.  Docket No. IM2016-1, Order Granting, in 
Part, Request for Data and Explanations, July 14, 2016, at 7 (Order No. 3427).  See also Docket No. 
R2018-1, US Chamber of Commerce Motion for Leave to Comment on the Postal Service’s Answer to 
Chairman’s Information Request No. 6, November 2, 2017, at 2 n.2.  The U.S. Chamber of Commerce 
indicated that it would not object if the only information made publicly available was data necessary to 
calculate Inbound Letter Post revenue by country group and shape.  In Order No. 4215, the Commission 
noted that the library reference in question did not contain Inbound Letter Post revenue data at that level 
of aggregation.  Docket No. R2018-1, Order on Price Adjustments for First-Class Mail, USPS Marketing 
Mail, Periodicals, Package Services, and Special Services Products and Related Mail Classification 
Changes, November 9, 2017, at 35 (Order No. 4215). 
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generally provides publicly for other market dominant products when determining what 

Inbound Letter Post data should be publicly available for transparency purposes.  See 

id. at 25-27. 

After considering examples of the data the Postal Service publicly provides for 

other market dominant products, specifically Outbound Single-Piece First-Class Mail 

International14 and First-Class Mail Presort Letters, the Commission determined that the 

Postal Service publicly provides less-detailed revenue data for Inbound Letter Post than 

it does for other market dominant products.  Id. at 25-27.  Accordingly, after considering 

the requests for more data related to Inbound Letter Post revenue and the disparity in 

detail between the revenue data the Postal Service publicly files for other market 

dominant products when compared to Inbound Letter Post, the Commission found that 

there is a lack of transparency surrounding the Inbound Letter Post product.  Id. at 27, 

29.  This lack of transparency was a factor in the Commission’s analysis of the “public 

interest in maintaining the financial transparency of a government establishment 

competing in a commercial market.”  See 39 U.S.C. § 504(g)(3)(A).  Thus, contrary to 

the Postal Service’s assertions, the Commission considered facts specific to Inbound 

Letter Post when applying the balancing test of section 504(g)(3)(A). 

2. Commercial Harm Analysis did not Focus on the Market Dominant 
Classification of Inbound Letter Post 

The Postal Service also argues that the Commission’s analysis in Order 

No. 4451 requires reconsideration because the Commission’s analysis focused on the 

market dominant classification of the Inbound Letter Post product and did not consider 

                                            

14 The Postal Service argues that the Commission’s analysis fails to mention key differences 
between the Inbound Letter Post and Outbound Single-Piece First-Class Mail International products.  
Motion for Reconsideration at 15.  However, contrary to the Postal Service’s claims, the Commission 
noted these differences between the Inbound Letter Post and the Outbound Single-Piece First-Class Mail 
International products in Order No. 4451.  See Order No. 4451 at 6 n.18 (the Commission acknowledged 
that Outbound Single-Piece First-Class Mail International did not include outbound small packets and that 
outbound small packets were transferred to First-Class Package International Service(FCPIS)); Id. at 25 
n.46 (the Commission stated that “[b]ulk outbound UPU Letter Post mail products, International Priority 
Airmail and International Surface Air Lift, are included on the competitive product list.”). 
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evidence that the Inbound Letter Post is subject to substantial competition.15  However, 

the Postal Service’s argument mischaracterizes the Commission’s commercial harm 

analysis.  Contrary to the Postal Service’s assertions, the Commission’s determination 

that it was unlikely that unsealing the data at issue would result in the commercial 

harms alleged by the Postal Service did not rest on Inbound Letter Post’s market 

dominant classification.16  Instead, the Commission found that it was unlikely that 

unsealing the data at issue would result in the commercial harms alleged by the Postal 

Service in its Application for Non-Public Treatment because it was unlikely that 

disclosure would reveal operator-specific data, which was fundamental to each 

commercial harm identified by the Postal Service.  Order No. 4451 at 35-39. 

3. Absence of Opposition from Foreign Postal Operators 

In its Motion for Reconsideration, the Postal Service asserts that the Commission 

drew “improper conclusions” from the fact that no foreign postal operator filed 

opposition to unsealing the data at issue.  Motion for Reconsideration at 1, 22.  The 

Postal Service argues that the Commission should not have viewed the absence of 

foreign postal operator opposition as “determinative.”  Id. at 22.  However, the 

Commission’s observation that no foreign postal operators filed opposition to unsealing  

                                            

15 Motion for Reconsideration at 5.  Order No. 4451 detailed the Postal Service’s numerous 
conclusory statements regarding the competitiveness of the Inbound Letter Post product.  See Order No. 
4451 at 24 n.43.  However, the Postal Service did not provide any evidence to support its claims that 
Inbound Letter Post is subject to substantial competition at any time prior to the Postal Service’s Motion 
for Reconsideration.  See Motion for Reconsideration, Attachments 1-4. 

16 The Postal Service previously acknowledged that the classification of a product as market 
dominant or competitive is only one factor to be considered when determining whether to disclose material 
filed unseal.  Docket No. N2012-1, Reply of the United States Postal Service to David Popkin Motion 
No. 1, January 17, 2012, at 2 n.2.  However, the Postal Service’s Motion for Reconsideration appears to 
suggest that if the Commission finds that a product is subject to competition, then any information relating 
to that product should be non-public without any assessment of the alleged commercial harms.  See 
Motion for Reconsideration at 11. 



Docket No. ACR2017 - 12 -    Order No. 4707 
 
 
 

the data at issue was not determinative.17  Instead, the observation followed a lengthy 

discussion in which the Commission analyzed the alleged commercial harms and 

hypothetical examples provided in the Postal Service’s Application for Non-Public 

Treatment.  See Order No. 4451 at 35-39.  This commercial harm analysis found that 

because disclosure would not reveal operator-specific data, it was unlikely that 

disclosure would result in the alleged commercial harms.  Id.  As described in more 

detail in section III.C.1, infra, the Commission found that the Postal Service failed to 

meet the burden of persuasion to show that the data at issue should be withheld from 

the public in accordance with 39 U.S.C. § 504(g)(3)(A).  See also 39 C.F.R. 

§ 3007.21(b). 

C. The Postal Service Misapplies Standards Used in Order No. 4451 

In its Motion for Reconsideration, the Postal Service misapplies the balancing 

test and other standards outlined in Order No. 4451.  For example, the Postal Service’s 

argument that the data at issue should be sealed because of the competition faced by 

the Inbound Letter Post product conflates two different standards in 39 U.S.C. § 504(g).  

See Motion for Reconsideration at 11-14.  Relatedly, the Postal Service’s opposition to 

the Commission’s reliance on Mudge Rose18 suffers from the same flaw.  See Motion 

for Reconsideration at 19-22.  Additionally, the Postal Service’s argument that the 

                                            

17 Although the Commission did not view the lack of opposition from foreign postal operators as 
determinative, the Commission did note that no foreign postal operator opposed disclosure despite 
receiving notification about this particular docket from the Postal Service.  Order No. 4451 at 40-41.  The 
Postal Service’s notification instructed UPU members that foreign postal operators could “address any 
confidentiality concerns directly with the Postal Regulatory Commission.”  UPU IB Circular No. 173, 
December 18, 2017, at 1 (emphasis added).  Given that the Postal Service provided this notice to UPU 
member countries, it seems disingenuous for the Postal Service to now take the position that it is 
“presumptuous” to assume that foreign postal operators would participate in the proceeding and that 
foreign postal operators would find participating in Commission proceedings “daunting” and would be 
“deterred” from expressing their opposition.  See Motion for Reconsideration at 22-23. 

18 Mudge Rose Guthrie Alexander & Ferdon v. U.S. International Trade Commission, 846 F.2d. 
1527, 1528 (D.C. Cir 1988).  In Mudge Rose, the Court of Appeals for the District of Columbia (Court of 
Appeals) remanded a decision by the U.S. International Trade Commission (ITC) to redact aggregated 
data collected from nine domestic producers of top-of-the-stove cookware. 846 F.2d. at 1532. 
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Commission and participants failed to identify a tangible benefit to disclosing the data at 

issue improperly attempts to shift the burden of persuasion from the Postal Service to 

the Commission and other participants.  See id. at 23-27.  As explained in more detail 

below, these arguments misapply the applicable legal standards and precedent. 

1. The Postal Service’s Assertion of Competition Alone does not Meet 
the Postal Service’s Burden of Persuasion 

A substantial portion of the Postal Service’s Motion for Reconsideration is 

devoted to supporting its claim that Inbound Letter Post is subject to substantial 

competition.  See id. at 7-13.  The Postal Service argues that “Inbound Letter Post is 

subject to competition from [c]ompetitive Postal Service products, and the products of 

competitors that compete with competitive Postal Service products[.]”  Id. at 7-8.  The 

Postal Service maintains that because Inbound Letter Post faces competition, “the 

nonpublic treatment of Inbound Letter Post information is justified to protect foreign 

postal operators and the Postal Service from the same commercial harm that would 

result from disclosure of similar [(FCPIS)] information.”  Id. at 14. 

The Commission finds these arguments misapply the balancing test of 39 U.S.C. 

§ 504(g)(3)(A).  As explained in detail below, the presence of competition alone is 

insufficient to meet the burden of persuasion that material should be withheld from 

public disclosure. 

As a threshold matter, for the Postal Service to seek non-public treatment of 

materials that it provides to the Commission, the information contained in those 

materials must be of the type and nature eligible for non-public treatment.  Section 

504(g)(1) of title 39 enumerates certain types of information for which the Postal 

Service may seek non-public treatment.  This provision includes specific 

cross-references recognizing that the Postal Service may seek non-public treatment of 

“information which is described in section 410(c) [of title 39], or exempt from public 

disclosure under section 552(b) of title 5 [the Freedom of Information Act (FOIA)].”  

39 U.S.C. § 504(g)(1).  Section 410(c)(2) of title 39 provides that the Postal Service 
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shall not be required to disclose “information of a commercial nature, including trade 

secrets, whether or not obtained from a person outside the Postal Service, which under 

good business practice would not be publicly disclosed.”  39 U.S.C. § 410(c)(2). 

After the Postal Service has identified its basis for seeking non-public treatment 

of materials that it provides to the Commission, the PAEA establishes the 

Commission’s specific authority as it relates to the information that the Postal Service 

claims to be non-public.  Section 504(g)(3)(A) of title 39 states that the Commission is 

not prohibited from publicly disclosing such information as long as two conditions are 

met.  First, the Commission must have engaged in a rulemaking to “establish a 

procedure for according appropriate confidentiality to information identified by the 

Postal Service [as non-public].”19  Second, in determining the appropriate degree of 

confidentiality to be given to information alleged to be non-public by the Postal Service, 

section 504(g)(3)(A) directs the Commission to “balance the nature and extent of the 

likely commercial injury to the Postal Service against the public interest in maintaining 

the financial transparency of a government establishment competing in commercial 

markets.”  39 U.S.C. § 504(g)(3)(A). 

Section 3007.21(a) of title 39 of the Code of Federal Regulations states that 

“[w]henever the Postal Service files non-public materials with the Commission, it must 

submit an application for non-public treatment that clearly identifies all non-public 

materials and describes the circumstances causing them to be submitted to the 

Commission.”  39 C.F.R. § 3007.21(a).  In addition to demonstrating that the materials 

at issue in the Postal Service’s request for non-public treatment are of a type and 

nature eligible for non-public treatment, the application must also contain all of the 

                                            

19 39 U.S.C. § 504(g)(3)(A).  In 2009, the Commission satisfied the first condition when it 
established procedures for the treatment of material filed before the Commission and claimed to be 
non-public.  Docket No. RM2008-1, Final Rule Establishing Appropriate Confidentiality Procedures, June 
19, 2009 (Order No. 225).  See 39 C.F.R. part 3007.  The Commission recently issued final rules that 
revise 39 C.F.R. part 3007.  Docket No. RM2018-3, Order Adopting Final Rules Relating to Non-Public 
Information, June 27, 2018 (Order No. 4679).  These rules go into effect on August 2, 2018.  83 Fed. Reg. 
31258 (July 3, 2018).  As a result, all references to 39 C.F.R. part 3007 in this order are to the rules 
currently in effect.  None of the revisions in Order No. 4679 affect the Commission’s application of the 
balancing test outlined in 39 U.S.C. § 504(g)(3)(A). 
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information and arguments to “fulfill the burden of persuasion that the non-public 

materials should be withheld from the public.”  Id. § 3007.21(b).  That application must 

include a “specific and detailed statement” containing “[p]articular identification of the 

nature and extent of commercial harm alleged and the likelihood of such harm.”  Id. 

§ 3007.21(c)(4).  Also, the application must “includ[e] the specific statutory basis for the 

[Postal Service’s] claim [that the materials are non-public], and a statement justifying 

application of the provision(s).”  Id. § 3007.21(c)(1). 

The Postal Service argues that despite its market dominant classification, the 

Inbound Letter Post product is subject to considerable competition and asserts that the 

data at issue should remain sealed.  Motion for Reconsideration at 14.  The Postal 

Service asserts that because of the “substantial competition faced by the Postal Service 

and foreign postal operators using the Inbound Letter Post product, the justifications for 

disclosing information related to market-dominant products do not apply to Inbound 

Letter Post.”20 

With these arguments, the Postal Service appears to claim that its basis for 

seeking non-public treatment under 39 U.S.C. § 504(g)(1) is sufficient to support the 

material remaining sealed.  However, the correct standard to apply in this context is that 

of 39 U.S.C. § 504(g)(3)(A), which permits the Commission to determine the 

appropriate degree of confidentiality to be given to information alleged to be non-public 

by the Postal Service after balancing “the nature and extent of the likely commercial 

injury to the Postal Service against the public interest in maintaining the financial 

transparency of a government establishment competing in commercial markets.”  

39 U.S.C. § 504(g)(3)(A).  In its Motion for Reconsideration, as in its previous 

                                            

20 Motion for Reconsideration at 11.  Additionally, the Postal Service argues that the fact that 
Inbound Letter Post is subject to competition from Postal Service competitive products and competitor 
products distinguishes it from other market dominant products.  Id. at 7-8.  However, similar competition 
exists for other market dominant products.  For example, Media Mail/Library Mail is also subject to 
competition from competitive products offered by the Postal Service and from competitors.  Despite this 
competition, the Postal Service publicly files detailed revenue data for Media Mail/Library Mail.  See 
Library Reference USPS-FY17-1, December 29, 2017, Excel file “Public_FY17CRAReport.xlsx;” Library 
Reference USPS-FY17-2, December 29, 2017, folder “BD FY 2017 MKT Dominant,” folder “Package 
Services,” Excel file “BD – Media and Library FY 2017 FINAL.xlsx.” 
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Application for Non-Public Treatment, the Postal Service fails to tie disclosure of the 

data at issue to a likely commercial harm.21  Accordingly, the Postal Service fails to 

meet its burden of persuasion under 39 C.F.R. § 3007.21(b) that the data at issue 

should be withheld from the public. 

2. Applicability of Mudge Rose 

In its Motion for Reconsideration, the Postal Service argues that the Commission 

“relies on legal precedent that is inapplicable to the commercial information under 

consideration here, which is protected under 39 US.C. § 410(c)(2)[.]”  Motion for 

Reconsideration at 1.  Specifically, the Postal Service argues that Mudge Rose is 

inapplicable to the data at issue because Section 777 of the Tariff Act applies a 

different standard for withholding information than 39 U.S.C. § 410(c).  Id. at 21-22.  

However, the Postal Service’s argument conflates the standards provided in sections 

504(g)(1) and 504(g)(3)(A) of title 39. 

As described in section III.C.1., supra, sections 504(g)(1) and 504(g)(3)(A) serve 

different purposes.  Section 504(g)(1) enumerates certain types of information for which 

the Postal Service may seek non-public treatment.  Section 504(g)(3)(A) sets forth the 

standard the Commission must apply when determining whether information the Postal 

                                            

21 In its Motion for Reconsideration, the Postal Service introduces two new potential commercial 
harms that could result if the Commission unseals the data at issue.  Motion for Reconsideration at 11-12.  
The Commission finds that it is unlikely that disclosure of the data at issue will result in the alleged harms.  
Both of the Postal Service’s new commercial harms relate to competition to the Inbound Letter Post 
product from Extra-Territorial Offices of Exchange (ETOEs).  These two new commercial harms alleged 
by the Postal Service suffer from the same flaws as the commercial harms alleged in the Postal Service’s 
Application for Non-Public Treatment.  Specifically, both alleged commercial harms assume that 
disclosure of the aggregated Inbound Letter Post data at issue will reveal operator-specific data because 
operator-specific data would be necessary in order for ETOEs or consolidators to identify markets in which 
to establish or increase operations.  Id.  However, for the reasons explained in Order No. 4451, the 
Commission finds that it is unlikely that the disclosure will reveal operator-specific data.  Order No. 4451 
at 31-34.  As the Commission also explained in Order No. 4451, because the data at issue is aggregated 
by UPU country group, each of which contains at least 30 countries or territories, it does not follow that the 
data for any individual country or territory could be determined from the aggregated data.  Id.  Because it 
is unlikely that the disclosure will reveal operator-specific data, it is unlikely that disclosure will result in the 
commercial harms alleged by the Postal Service. 
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Service claims to be non-public should be publicly disclosed.  In Order No. 4451, the 

Commission relied on the Court of Appeals’ finding in Mudge Rose in its analysis of the 

nature and extent of the likely commercial injury to the Postal Service as part of the 

balancing test of section 504(g)(3)(A).  Order No. 4451 at 30-34.  The Commission did 

not rely on the Court of Appeals’ finding in Mudge Rose to determine the applicability of 

section 410(c)(2), as suggested by the Postal Service. 

Specifically, as part of its section 504(g)(3)(A) analysis in Order No. 4451, the 

Commission evaluated the Postal Service’s claims that “disclosure will likely result in 

commercial harm for the Postal Service and at least one foreign postal operator 

[because] disclosure will reveal operator-specific data[.]”  Id. at 31.  As the Commission 

explained, “[t]he likelihood of disclosure resulting in the identified commercial harm is 

contingent upon the assumption that disclosing the data at issue will reveal at least one 

foreign postal operator’s data.”22  In evaluating whether disclosure of the data at issue 

will reveal operator-specific data, the Commission found Mudge Rose to be persuasive 

because the Court of Appeals considered the exact question before the Commission:  

whether aggregated information “could be associated with or used to disclose the 

operations of particular firms[.]”23 

3. The Postal Service Attempts to Shift the Burden of Persuasion 

The Postal Service argues that the Commission failed to conduct a “fact-specific 

analysis of what value to the public is provided by the disclosure of the information at 

issue here.”  Motion for Reconsideration at 24.  The Postal Service also argues that the 

                                            

22 Id.  The Commission further explained that all the commercial harms and hypothetical 
examples alleged by the Postal Service in its Application for Non-Public Treatment rely upon the 
assumption that disclosing the data at issue will reveal operator-specific data.  Id at 35-38. 

23 Id. at 32 (citing 846 F.2d. at 1529).  In Mudge Rose, the Court of Appeals found that disclosing 
aggregated data, “even assuming that it is apparent to everyone that one company accounts for a major 
portion of the industry production,” does not necessarily reveal producer-specific data because “it is 
unclear how a party not privy to the specific company data could discern from industry-wide totals . . . the 
production breakdown[.]”  842 F.2d. at 1532. 
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participants supporting disclosure “have failed to point to any tangible benefit of making 

these data public[,]” and states that participants “refer only to a general interest in 

overall transparency[.]”  Id. at 25.  The Postal Service maintains that neither the 

Commission nor participants provide any “indication that [the data at issue] will be used 

to support any pending policy proposal, or serve any other purpose that can be 

reasonably expected to improve the condition of the Postal Service or its service to the 

public at large.”  Id. 

In its response to the Postal Service’s Motion for Reconsideration, UPS states 

that the PAEA does not place a burden on participants to demonstrate a “tangible 

benefit” before information identified as non-public by the Postal Service can be 

unsealed.  UPS Response at 4.  UPS notes that the PAEA requires the Commission to 

“balance the nature and extent of the likely commercial injury to the Postal Service 

against the public interest in maintaining the financial transparency of a government 

establishment competing in commercial markets.”  Id. (citing 39 U.S.C. § 504(g)(3)(A)).  

UPS asserts that the PAEA does not place an obligation on participants to “point in 

advance to any pending policy proposal[,]” and that “[i]t is enough that the participants 

in this docket seek transparency into the terminal dues program and accountability from 

this federal agency.”  Id. 

The Commission finds that the Postal Service’s argument is a misapplication of 

39 C.F.R. § 3007.21(b) because it attempts to shift the burden of persuasion from the 

Postal Service to the Commission and to participants supporting disclosure.  As 

discussed in Order No. 4451, “[t]he purpose of the [application for non-public treatment] 

is to ‘fulfill the burden of persuasion that the non-public material should be withheld 

from the public.’”  Order No. 4451 at 18 (citing 39 C.F.R. § 3007.21(b)).  However, in its 

Motion for Reconsideration, the Postal Service attempts to shift the burden of  
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persuasion from itself to the Commission and participants supporting disclosure.24  

Contrary to the Postal Service’s position, neither the applicable regulations nor 

39 U.S.C. § 504(g)(3)(A) require the Commission or participants to identify a “tangible 

benefit of making these data public” or indicate that the data at issue will be used to 

“support any pending policy proposal[.]”  See Motion for Reconsideration at 24-25.  

Rather, 39 C.F.R. § 3007.21(b) places the burden of persuasion on the Postal Service 

to show in the application for non-public treatment that the materials alleged to be 

non-public should be withheld from the public. 

IV. FURTHER COMMISSION ACTION 

The extensive record developed over the last several months concerning the 

data at issue has highlighted the necessity for the Commission to take further action to 

prevent the delays that occurred in this instant proceeding from occurring in future 

annual compliance review proceedings.  Therefore, as described in more detail in 

section IV.A., infra, the Commission is proposing revisions to the periodic reporting 

requirements to facilitate timely submission of Inbound Letter Post data and to support 

future Commission analysis of the Inbound Letter Post product.  In addition, as a result 

of the Postal Service’s repeated claims that Inbound Letter Post is subject to substantial 

competition, the Commission intends to open a new docket to explore whether Inbound 

Letter Post (or some part thereof) should be transferred from the market dominant 

                                            

24 Motion for Reconsideration at 24-25.  Additionally, contrary to the Postal Service’s argument, 
the Commission and participants provided examples of how financial transparency surrounding the 
Inbound Letter Post product benefits the public interest.  For example, the Commission found that 
“transparency is necessary to ensure fair treatment of Postal Service customers and its competitors.”  
Order No. 4451 at 20 (citing S. Rep. No. 108-318 at 5; H.R. Rep. No. 109-66, [pt. 1] at 46).  The 
Commission found that there is a lack of transparency surrounding the Inbound Letter Post product and 
noted that participants have expressed concern regarding this lack of transparency.  Id. at 28; see section 
III.B.1, supra.  The Commission acknowledged that participants previously requested aggregated Inbound 
Letter Post revenue data by UPU country group and by shape and numerous participants support 
unsealing the data at issue or similar revenue data for inbound international mail.  Motion for 
Reconsideration at 28-29; see section III.B.1, supra. 
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product list to the competitive product list.  Additional background and the 

Commission’s plans for the new docket are discussed in section IV.B., infra. 

A. Timing of Disclosure 

The Postal Service asserts that the Commission should reconsider Order 

No. 4451 because the release of the data at issue now would not enhance 

transparency.  Motion for Reconsideration at 25.  The Postal Service notes that there 

are no plans to extend the comment period in this docket “or any other opportunity to 

comment on the data or propose policies that make use of the data, or a specific 

proposal (or opportunity for such proposal) that would require use of the data.”  Id.  

Additionally, the Postal Service asserts that unsealing the data at issue “should be part 

of an ongoing proceeding that is tied to a tangible policy objective.”  Id. at 25-26.  The 

Postal Service maintains that because the comment period expired and the 

Commission issued its FY 2017 ACD report, “there is no apparent justification for the 

Commission’s continued pursuit of the public release of this information[.]”  Id. at 26. 

The Postal Service’s arguments seek to confine the use of publicly filed material 

to a specific Commission proceeding.  However, as the Commission previously noted, 

one difference between public disclosure and access to sealed documents is that any 

person may view material filed publicly at any time and for any purpose whereas “once 

granted access, [specific] participants may only view non-public materials for a limited 

time and purpose.”  Order No. 4451 at 30 (citing 39 C.F.R. §§ 3007.25, 3007.41, 

3007.51).  When material is publicly available, individuals are able to utilize the material  
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after the Commission closes a proceeding.25  It is noteworthy that although the 

comment deadline has expired and the Commission has issued its FY 2017 ACD 

report, participants express continued interest in the data at issue.  See UPS Response 

at 4; U.S. Chamber of Commerce Response at 1; Mighty Mug Response at 1.  

Additionally, the Postal Service’s arguments do not acknowledge that the PAEA 

requires the Commission to issue its ACD report 90 days after the Postal Service 

submits its annual compliance report (ACR).26  Giving weight to the Postal Service’s 

claims that the data at issue should not be disclosed because the Commission issued 

its ACD report and that there is no further comment period in this proceeding, would 

allow the Postal Service to avoid disclosure of information by stalling until applicable 

statutory deadlines passed in a given docket.  Such an outcome would frustrate the 

PAEA’s intent to enhance accountability through increased transparency. 

Furthermore, the Postal Service’s argument that unsealing the data at issue is 

untimely now that the Commission has issued its FY 2017 ACD report ignores the 

procedural history that shows that the Commission acted timely in requesting the data 

and in determining that the data should be unsealed.27  Significant delay was caused by 

                                            

25 In past Commission proceedings, participants have used public library references filed in a 
closed docket in an open proceeding.  See e.g., Docket No. RM2016-2, Petition of United Parcel Service, 
Inc. for the Initiation of Proceedings to Make Changes to Postal Service Costing Methodologies, October 
8, 2015, at 11 n.10 (Docket No. RM2016-2, UPS Petition) (referenced the FY 2014 Public Cost and 
Revenue report); Docket No. RM2016-2, Report of Dr. Kevin Neels Concerning UPS Proposals One, Two, 
and Three, October 8, 2015, at 4-8, 10, 13, 20, 30 (Docket No. RM2016-2, Neels Report) (referenced the 
FY 2014 Public Cost and Revenue report and public Revenue, Pieces, and Weight Reports filed for FY 
2008-2014); Docket No. RM2016-2, Neels Report at 34 (referenced line item expenditure information in 
Library Reference USPS-FY14-5); Docket No. RM2016-2, UPS Petition at 11 n.11, 21 n.21 (cited the City 
Carrier Street Time report provided in Docket No. RM2015-7); Docket No. RM2016-2, Neels Report at 29 
n.39 (cited the City Carrier Street Time report provided in Docket No. RM2015-7). 

26 39 U.S.C. § 3653(b).  The Commission is subject to other procedural deadlines as well.  For 
example, PAEA provides the Commission 45 days to review market dominant price changes.  See 
39 U.S.C. § 3622(d)(1)(C). 

27 See Order No. 4215 at 36; Chairman’s Information Request No. 1, January 5, 2018, question 1 
(CHIR No. 1); Notice of a Preliminary Determination to Unseal the Material Filed in Response to 
Chairman’s Information Request No. 1, Question 1, January 17, 2018 (Order No. 4377); Determination to 
Unseal the Material Filed in Response to Chairman’s Information Request No. 1, Question 1, January 26, 
2018 (Order No. 4394); Order Modifying the Procedural Schedule, January 31, 2018 (Order No. 4395); 
CHIR No. 15 at 1-2. 
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the Postal Service including unrequested data in its Responses to CHIR No. 1, question 

1.28 

To facilitate timely submission of Inbound Letter Post data, the Commission 

proposes to revise its periodic reporting requirements so that the Postal Service 

provides Inbound Letter Post revenue, volume, attributable costs, and contribution data, 

aggregated by UPU country group and shape, for the previous five fiscal years when it 

files its ACR.29  For example, when the Postal Service files its FY 2018 ACR, the 

proposed rule would require that the Postal Service file aggregated Inbound Letter Post 

revenue, volume, attributable cost, and contribution data by UPU country group and by 

shape, from FY 2014 to FY 2018. 

In recent ACD reports, the Commission has continually expressed concerns 

about the Inbound Letter Post product.  For example, in the FY 2017 ACD report, the 

Commission “reiterate[d] its concern that the UPU pricing regime for the Inbound Letter 

Post product continues to result in noncompensatory terminal dues.”30  After a brief 

                                            

28 Responses of the United States Postal Service to Questions 1-16 of Chairman’s Information 
Request No. 1, January 12, 2018 (Responses to CHIR No. 1).  In its Motion for Reconsideration, the 
Postal Service characterizes the scope of CHIR No. 1, question 1 as “broader” than the scope of CHIR 
No. 15.  Motion for Reconsideration at 2 n.2.  However, the data requested in CHIR No. 1, question 1 is 
identical to the data requested in CHIR No. 15.  Rather, because the Postal Service’s response to CHIR 
No. 1, question 1 included data not requested, it was necessary to clarify the original request.  See CHIR 
No. 15 at 1-2. 

29 See Docket No. RM2018-2, Notice of Proposed Rulemaking to Revise the Periodic Reporting 
Requirements, July 4706, 2018, at 15-18 (Order No. 4706). 

30 Annual Compliance Determination Report Fiscal Year 2017, March 29, 2018, at 68 (FY 2017 
ACD).  See Docket No. ACR2016, Annual Compliance Determination Report Fiscal Year 2016, March 28, 
2017, at 66 (FY 2016 ACD); Docket No. ACR2015, Annual Compliance Determination Report Fiscal Year 
2015, March 28, 2016, at 70 (FY 2015 ACD); Docket No. ACR2014, Annual Compliance Determination 
Report Fiscal Year 2014, March 27, 2015, at 53 (FY 2014 ACD); Docket No. ACR2013, Annual 
Compliance Determination Report Fiscal Year 2013, March 27, 2014, at 59 (FY 2013 ACD); Docket 
No. ACR2012, Annual Compliance Determination Report Fiscal Year 2012, March 28, 2013, at 143 
(FY 2012 ACD); Docket No. ACR2011, Annual Compliance Determination Report Fiscal Year 2011, 
March 28, 2012, at 143-144 (FY 2011 ACD); Docket No. ACR2010, Annual Compliance Determination 
Report Fiscal Year 2010, March 29, 2011, at 130-131 (FY 2010 ACD); Docket No. ACR2009, Annual 
Compliance Determination Report Fiscal Year 2009, March 29, 2010, at 108-109 (FY 2009 ACD); Docket 
No. ACR2008, Annual Compliance Determination Report Fiscal Year 2008, March 30, 2009, at 81 
(FY 2008 ACD);. Docket No. ACR2007, Annual Compliance Determination Report Fiscal Year 2007, 
March 27, 2008, at 115, 118 (FY 2007 ACD). 
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period of improvement, the contribution for Inbound Letter Post has decreased from 

negative $33 million in FY 2011 to negative $170 million in FY 2017.31  In fact, the trend 

of negative contribution existed well before the PAEA.  The Postal Rate Commission 

also identified a trend of net loss in contribution for Inbound Letter Post in its annual 

reports to Congress on international mail from FY 1998 to FY 2005.32  The Postal 

Service has provided a myriad of explanations for the increasingly poor financial 

performance of the Inbound Letter Post product, including increasing costs,33 increasing 

volume,34 increasing weight,35 and failing to meet UPU quality-of-service targets.36 

In recent ACD reports, the Commission has conducted trend analysis for 

products for which the Commission has identified on-going issues.37  As the result of 

the on-going concerns expressed by the Commission (and echoed by participants) 

regarding the financial performance of the Inbound Letter Post product, the 

Commission plans to use the aggregated Inbound Letter Post revenue, volume, 

attributable cost, and contribution data that would be submitted under the proposed rule 

to conduct a more in-depth analysis of trends that may result in lower contribution from 

certain UPU country groups.  Such analysis could help the Commission more 

accurately identify issues within the Inbound Letter Post product and identify 

appropriate remedial actions. 

                                            

31 FY 2017 ACD at 65; FY 2011 ACD at 144. 

32 FY 2008 ACD at 82; FY 2007 ACD at 116.  Pursuant to section 3663 of the Postal 
Reorganization Act, the Commission issued eight annual reports, apart from Docket No. IM99-1, to 
Congress, covering Fiscal Years 1998 through 2005.  See Docket Nos. IM99-1, IM2000-1, IM2001-1, 
IM2002-2, IM2003-1, IM2004-1, IM2005-1, IM2006-1. 

33 FY 2017 ACD at 66; FY 2015 ACD at 69; FY 2012 ACD at 145. 

34 FY 2017 ACD at 66. 

35 FY 2013 ACD at 60; FY 2012 ACD at 145. 

36 FY 2009 ACD at 109; FY 2008 ACD at 82. 

37 See e.g., FY 2017 ACD at 45-46, 49; Library Reference PRC-LR-ACR2017/5, March, 29, 2018, 
Excel file “FY 2017 Periodicals Cost Coverage.xlsx,” tab “Cost Coverage.”  
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B. Classification of Inbound Letter Post 

As mentioned above, the Postal Service repeatedly claimed that Inbound Letter 

Post is subject to “considerable” and “substantial” competition, especially Inbound 

Letter Post small packets.  See section III.C.1, supra; see also Order No. 4451 at 24 

n.43.  However, the Postal Service filed documents in support of its claims of 

competition for the first time when it filed its Motion for Reconsideration.  Motion for 

Reconsideration, Attachments 1-4.  Despite these claims of competition, the Postal 

Service acknowledges that the Inbound Letter Post product is on the market dominant 

product list and that it has not requested to transfer all or part of the Inbound Letter 

Post product to the competitive product list.  Motion for Reconsideration at 6. 

In its Motion for Reconsideration, the Postal Service revealed that it explored 

transferring Inbound Letter Post small packets to the competitive product list.  Id.  

However, the Postal Service states that one obstacle to transferring Inbound Letter Post 

small packets from the market dominant product list to the competitive product list 

relates to the “inability to separate Inbound Letter Post that is subject to the Private 

Express Statutes [(PES)] from Inbound Letter Post that is not subject to the PES.”38 

These arguments raise the question of whether Inbound Letter Post should be 

wholly or partially transferred from the market dominant product list to the competitive 

product list.  Rather than attempt to address these issues in the instant proceeding, the 

Commission concludes that the best course of action is to initiate a separate 

proceeding to evaluate these issues, including the non-public attachments the Postal 

Service provided with its Motion for Reconsideration.  Accordingly, concurrent with this 

                                            

38 Id.  The Postal Service appears to argue that if it were able to transfer all or part of the Inbound 
Letter Post product from the market dominant to the competitive product list, then the alleged commercial 
harm would outweigh the public interest in maintaining financial transparency.  See id.  This argument 
both mischaracterizes the Commission’s analysis and misapplies the balancing test of 39 U.S.C. 
§ 5049(g)(3)(A).  Regardless of whether a product faces competition or is classified as a competitive 
product, the balancing test of 39 U.S.C. § 504(g)(3)(A) controls an assessment of whether data filed under 
seal should be publicly disclosed. 
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order, the Commission will initiate a public inquiry docket relating to the classification of 

the Inbound Letter Post product.39 

V. CONCLUSION 

For the reasons explained above, the Commission rejects the Postal Service’s 

arguments made in its Motion for Reconsideration.  The Postal Service has not shown 

that the Commission made an error in applying the balancing test set forth in 39 U.S.C. 

§ 504(g)(3)(A). 

The extensive record developed over the last several months concerning the 

data at issue has highlighted the necessity for the Commission to take further action to 

prevent the delays that occurred in this proceeding from occurring in future ACR 

dockets.  Participants have expressed continued support for enhancing transparency 

surrounding the Inbound Letter Post product, while the financial performance of the 

Inbound Letter Post product has worsened since FY 2011.  Accordingly, the 

Commission is proposing revised annual reporting regulations that would require the 

Postal Service to provide Inbound Letter Post revenue, volume, attributable cost, and 

contribution data, aggregated by UPU country and by shape, for the five previous fiscal 

years with its ACR.  The Commission intends to use this data for trend analysis to 

better identify issues within the product and potential remedial actions. 

The Commission has also determined it is necessary to open a public inquiry 

docket to explore whether Inbound Letter Post should be wholly or partially transferred 

from the market dominant product list to the competitive product list.  In the Postal 

Service’s various filings concerning the data at issue, the Postal Service repeatedly 

claimed that the Inbound Letter Post product is subject to substantial and considerable 

competition from both its competitive products and products offered by private sector 

competitors that compete with the Postal Service’s competitive products.  The Postal 

                                            

39 See Docket No. PI2018-1, Notice and Order Initiating Public Inquiry on the Classification of the 
Inbound Letter Post Product, July 12, 2018 (Order No. 4708). 
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Service purports that non-public Attachments 1-4 support these claims.  Rather than 

attempt to address these issues in the instant proceeding, the Commission is initiating a 

separate proceeding to evaluate these issues. 

The Commission remains committed to continuing to address concerns 

expressed by participants and shared by the Commission concerning the lack of 

transparency related to and the negative contribution from the Inbound Letter Post 

product, as demonstrated by the above actions.  The Commission encourages 

continued engagement and participation in these proceedings, which will provide 

interested parties an opportunity to consider and respond to arguments raised by the 

Postal Service.  In light of the above actions, and considering that the comment period 

in this proceeding has expired and the Commission has issued its FY 2017 ACD report, 

the Commission will no longer require the Postal Service to re-file its Response to CHIR 

No. 15 as a public library reference.  Because the Postal Service is no longer required 

to re-file its Response to CHIR No. 15, the Commission denies the Motion for 

Reconsideration as moot. 

VI. ORDERING PARAGRAPHS 

It is ordered: 

1. The Postal Service is not required to re-file its response to Chairman’s 

Information Request No. 15 and related materials in a public library reference. 

2. The Commission shall take actions to propose revisions to its periodic reporting 

requirements and to initiate a public inquiry docket relating to the classification of 

the Inbound Letter Post product as described above in the body of this order. 
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3. The United States Postal Service Motion for Reconsideration of Order No. 4451, 

filed on April 6, 2018, is denied as moot. 

By the Commission. 
 
 
 

Stacy L. Ruble 
Secretary 
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DISSENTING VIEW OF VICE CHAIRMAN TONY HAMMOND 

 
 

I do not support the Order because I maintain the original position of the 

Commission in Order No. 4451, in which the Commission affirmed its preliminary 

determination and directed the Postal Service to refile its response to Chairman’s 

Information Request No. 15 (CHIR No. 15) in a public library reference.1 

As noted by various commenters and the Commission’s own orders throughout 

this lengthy proceeding, the Postal Service does not face any serious threat of 

commercial harm from this highly aggregated data.  Furthering financial transparency is 

in the public interest and is a core foundation of the Postal Accountability and 

Enhancement Act.  As a result, I would deny the motion for reconsideration and direct 

the Postal Service to refile its response to CHIR No. 15 in a public library reference. 

                                            

1 Determination to Unseal the Postal Service’s Response to Chairman’s Information Request 
No. 15, March 28, 2018 (Order No. 4451). 


