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The United States Postal Service (“Postal Service”) respectfully requests that the 

Postal Regulatory Commission (“Commission”) reconsider Order No. 4451 (“Order”).  

The Postal Service seeks reconsideration of the Order because (1) the conclusions in 

the Commission’s Order regarding the public interest in disclosure and the competitive 

environment faced by Inbound Letter Post are based simply on the market-dominant 

classification of Inbound Letter Post, rather than on a fact-specific assessment of the 

product and the market in which it competes, (2) the Order relies on legal precedent that 

is inapplicable to the commercial information under consideration here, which is 

protected under 39 U.S.C. § 410(c)(2), (3) the Order draws improper conclusions based 

on the level of public participation by third parties potentially impacted by this matter, 

and (4) the Order fails to identify a purpose for disclosure of the Inbound Letter Post 

Information filed under seal in response to Chairman’s Information Request (“ChIR”) No. 

15 (“Inbound Letter Post Information”) that would justify its disclosure.  As described 

below, a fact-specific assessment of the competitive market faced by Inbound Letter 

Post and an accurate understanding of the harm likely to result from disclosure support 

the maintenance of nonpublic status for the Inbound Letter Post Information. 
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On March 28, 2018, the Commission issued Order No. 4451 affirming its 

preliminary determination in Order No. 4409 to unseal the Inbound Letter Post 

Information submitted by the Postal Service.1  In Order No. 4451, the Commission 

concluded that the public interest in maintaining financial transparency outweighs the 

nature and extent of any likely commercial harm that may result from public disclosure 

of the Inbound Letter Post Information, which contains certain revenue data for Inbound 

Letter Post by Universal Postal Union (UPU) country group and shape for FY 2016.2  

Accordingly, the Commission directed the Postal Service to re-file its response and 

related materials in a public library reference no later than April 2, 2018.  The Postal 

Service subsequently filed a motion for an extension of time to respond in the form of a 

motion for reconsideration, which the Commission granted, extending the due date of 

the instant motion for reconsideration to April 6, 2018.3 

In its analysis of the public interest in maintaining financial transparency, the 

Commission declared that the Inbound Letter Post product should be subject to a 

similar level of transparency as market-dominant products, for the simple reason that 

                                                 
1 PRC Order No. 4451, Determination to Unseal the Postal Service’s Response to Chairman’s Information 
Request No. 15, Docket No. ACR 2017, March 28, 2018. 
2 Previously, in Order No. 4377, the Commission issued a preliminary determination to unseal the Postal 
Service’s response to ChIR No. 1, question 1, which also sought information similar to that requested in 
ChIR No. 15, except that the scope of ChIR No. 1, Question 1, was broader.  See PRC Order No. 4377, 
Notice of a Preliminary Determination to Unseal the Material Filed in Response to Chairman’s Information 
Request No. 1, Question 1, Docket No. ACR2017, January 17, 2018.  After the Postal Service filed a 
timely response in opposition to the Commission’s preliminary determination in Order No. 4377, the 
Commission issued Order No. 4394, affirming its preliminary determination and stating that the material 
filed in response to ChIR No. 1 should be unsealed.  See Response of United States Postal Service to 
Order No. 4377, with Portions filed Under Seal, Docket No. ACR2017, January 24, 2018; PRC Order No. 
4394, Determination to Unseal the Material Filed in Response to Chairman’s Information Request No. 1, 
Question 1, Docket No. ACR2017, January 26, 2018.  However, the Commission subsequently vacated 
Order No. 4394 in Order No. 4410, rendering Order No. 4377 and Order No. 4394 to be of no force or 
effect.  See PRC Order No. 4410, Order Vacating Order No. 4394, Docket No. ACR2017, February 16, 
2018. 
3 See Motion for Extension of Time to Respond to Chairman's Information Request 15 and Order No. 
4451, Docket No. ACR2017, March 29, 2018; PRC Order No. 4560, Order Granting Motion for Extension 
of Time, Docket No. ACR2017, March 30, 2018. 
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the Mail Classification Schedule (“MCS") classifies Inbound Letter Post as market-

dominant.4  The Commission noted that the Postal Service has provided no evidence of 

the competition facing Inbound Letter Post, and has submitted no request to transfer 

Inbound Letter Post to competitive products list.5  The Commission also noted that the 

Postal Service publicly files revenue data for Outbound Single-Piece First-Class Mail 

International, and claimed that it is the most similar market-dominant product to Inbound 

Letter Post.6   

With regard to the nature and extent of any likely commercial harm, the 

Commission rejected the Postal Service’s position that public disclosure of the Inbound 

Letter Post revenue data will likely result in commercial harm to the Postal Service and 

at least one foreign postal operator, relying on a single case from the U.S. Court of 

Appeals for the District of Columbia Circuit as its rationale.7  The Commission applied 

this rationale to dismiss the Postal Service’s numerous hypothetical examples of harm 

that could result from the public disclosure of such data, contending that such disclosure 

would not enable competitors to ascertain operator-specific information.8  in addition, 

the Commission considered the absence of any filings by foreign postal operators in 

opposition to the unsealing of the Inbound Letter Post Information as a determinative 

factor in its conclusion that public disclosure would not likely result in the commercial 

harms identified by the Postal Service.9   

                                                 
4 See Order at 21-23. 
5 See id. at 24. 
6 See id. at 25-27. 
7 See id. at 31-34. 
8 See id. at 35-38. 
9 See id. at 40. 
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For the reasons explained below, the Postal Service respectfully requests that 

the Commission reconsider the Order to protect the interests of the Postal Service and 

other parties who are likely to be adversely impacted by the public disclosure; that 

impact far outweighs any public interest in publicly disclosing this information (which is 

not evident in any event). 

Argument 

I. THE PUBLIC INTEREST ANALYSIS IN THE ORDER IS IMPROPERLY  
  BASED ON A FORMALISTIC RELIANCE ON THE MARKET-  
  DOMINANT CLASSIFICATION OF INBOUND LETTER POST, AND  
  FAILS TO REFLECT A FACT-SPECIFIC ASSESSMENT OF THE   
  PUBLIC INTEREST IMPLICATED BY DISCLOSURE OF INBOUND  
  LETTER POST INFORMATION. 

As described below, in its evaluation of the public interest related to the 

disclosure of the Inbound Letter Post Information, the Commission focuses exclusively 

on the market-dominant classification of Inbound Letter Post, and fails to analyze actual 

competitive conditions facing the Postal Service and foreign postal operators that use 

Inbound Letter Post.  Reconsideration of the Order is necessary to enable the 

Commission to conduct the fact-specific analysis of the public interest that the 

Commission recognized is appropriate, but declined to undertake.  A fact-specific 

assessment of the competition facing Inbound Letter Post would reveal that, 

notwithstanding its market-dominant classification, Inbound Letter Post is subject to 

substantial competition. 

 A. The Market-Dominant Classification of Inbound Letter Post  
   Does Not Demonstrate a Lack of Competition Faced by   
   Inbound Letter Post. 

The Commission concludes that the public interest supports disclosure of 

commercially sensitive Inbound Letter Post Information without consideration of any 
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facts specific to Inbound Letter Post, and thus it fails to comply with the appropriate 

standards for assessing public interest, as defined in the Order.  In determining “the 

public interest in maintaining the financial transparency,” the Commission purports to 

“undertake[] a highly fact-specific analysis of the public interest,”10 applying the standard 

from 39 U.S.C. § 504(g).  Yet, the Commission’s analysis falls far short of meeting this 

“highly fact-specific” standard because the Commission fails to support its conclusion 

that the public interest warrants disclosure of commercially sensitive Inbound Letter 

Post Information with any facts specific to Inbound Letter Post.   

In particular, the Commission recognizes that Inbound Letter Post is classified as 

a market-dominant product, and then concludes, without any analysis of the facts 

specific to Inbound Letter Post, that “by definition, the Postal Service exercises 

substantial market power over market dominant products.”11  The Commission’s public 

interest analysis focuses exclusively on the general nature of market-dominant products 

and incorporates no evaluation of facts specific to Inbound Letter Post.12  

Reconsideration is necessary because an accurate and effective assessment of the 

public interest and the likelihood of competitive harm from the disclosure of 

commercially sensitive Inbound Letter Post Information requires a fact-based review 

and evaluation of the competition faced by Inbound Letter Post, and cannot be 

conducted by narrowly and formalistically focusing on the market-dominant 

classification of Inbound Letter Post.  As described below, the classification of a product 

can reflect considerations other than the degree of competition facing the product, and, 

                                                 
10 Id. at 19. 
11 Id. at 22. 
12 Id. at 22-24. 



6 
 

particularly in product transfer cases, the Commission has recognized that in some 

cases market-dominant products are subject to substantial competition.  

The market-dominant classification of Inbound Letter Post reflects considerations 

other than the degree of competition actually facing users of Inbound Letter Post.  The 

Postal Service has explained repeatedly that the Postal Service and foreign postal 

operators that use Inbound Letter Post are subject to substantial competition.13  But as 

the Commission recognizes, the Postal Service has not transferred Inbound Letter Post 

to the competitive products list.  However, the primary reasons that no transfer has 

been initiated by the Postal Service are unrelated to competition.  The most significant 

reasons, which are at least partially beyond the control of the Postal Service, relate to 

the inability to separate Inbound Letter Post that is subject to the Private Express 

Statutes (“PES”) from Inbound Letter Post that is not subject to the PES.  This 

separation issue arises in part from UPU regulations concerning the inclusion of 

documents in Inbound Letter Post, and data challenges that make it difficult to 

disaggregate the Inbound Letter Post grouping.   

The Postal Service has in fact committed substantial time and resources to the 

study of the potential transfer of Inbound Letter Post packets to the competitive list by 

undertaking internal study of the matter.  These efforts, however, were stymied by 

changes to proposals ultimately adopted by the UPU’s 2016 Istanbul Congress and 

subsequent meetings of the Postal Operations Council.  The 2016 UPU Congress 

considered proposals that might have more easily facilitated a transfer of inbound 

                                                 
13 See id. at 23-24, n. 43 (citing sources of Postal Service’s repeated claims of competition for Inbound 
Letter Post). 
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packets containing only goods from the market-dominant list to the competitive list 

(leaving letters, postcards, and flats in the market-dominant classification).  Specifically, 

as part of the UPU’s Integrated Product Plan, which is an initiative to separate the 

contents of international mail by documents and goods, there were several proposals 

that could have created a new “small packets” UPU classification for items containing 

only goods, distinct from other letter post items containing only documents.  In the 

Commission’s “view” to the State Department before the UPU Istanbul Congress,14 the 

Commission found that those proposals were consistent with the Commission’s market-

dominant regulatory standards and criteria.   

However, those proposals met some resistance from other countries at the UPU 

Istanbul Congress, however, and they were adopted after an amendment that deleted 

the part of the proposal language that would have limited “small packets” to those letter 

post items containing only goods.15  As a result, letter post packets may continue to 

contain documents, and indeed eligibility for the inclusion of documents in small packets 

has been perpetuated in the current version of the Convention Regulations.16  Had the 

original proposals put forward to the Congress passed without the amendment, the 

Postal Service would have been in a much better position to seek transfer of the new 

“small packets” items (containing only goods) to the competitive products list.   

Notwithstanding its market-dominant classification, Inbound Letter Post is subject 

to competition from ompetitive Postal Service products, and the products of competitors 

                                                 
14 Notice of Posting of Views, Docket No. IM2016-1, Oct. 7, 2016, at Attachment B, pgs. 3-4 of letter 
dated Aug. 31, 2016. 
15 See UPU 2016 Istanbul Congress C 3 – Report 5 (adopting Proposal 20.16.2.Rev 1 with an 
amendment). 
16 See UPU Convention Regulations Art. 17-102.2. 
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that compete with competitive Postal Service products, both of which serve as 

substitutes for Inbound Letter Post.  Inbound Letter Post includes items as heavy as 4.4 

pounds,17 and competitive products offered by the Postal Service have rates for items 

as light as under one pound.18  Accordingly, any mailer interested in shipping an item 

containing goods and weighing in the above zero to 4.4 pound range has alternatives to 

Inbound Letter Post offered by both the Postal Service and its competitors, and may 

substitute these alternatives for Inbound Letter Post in response to a change in the price 

of Inbound Letter Post.  In the Order, the Commission did not acknowledge this overlap 

between Inbound Letter Post and competitive products, which distinguishes Inbound 

Letter Post from the general category of market-dominant products that was the focus of 

the Commission’s public interest analysis.  Nor did the Commission consider its impact 

on the public interest and commercial harm analysis. 

The competitive nature of the market for Inbound Letter Post, despite its market-

dominant classification, is evident from the content of filings in other Commission 

proceedings.  For example, in a filing submitted last week in Docket No. RM2017-3, 

United Parcel Service (“UPS”) acknowledged that it competes in the Inbound Letter 

Post market, stating that “parcels within the scope of Inbound Letter Post are 

contestable by private sector companies, including UPS.”19  And in support of its 

representations regarding competition in the Inbound Letter Post market, UPS cited the 

Commission’s more general recognition that “the parcels market is by all accounts 

                                                 
17 See Mail Classification Schedule § 1130.2 (revised through April 1, 2018) (Inbound Letter Post, Size 
and Weight Limitations). 
18 See Mail Classification Schedule § 2310.2 (revised through April 1, 2018) (Inbound Parcel Post (at 
UPU rates), Size and Weight Limitations). 
19 Reply Comments of United Parcel Service, Inc., Docket No. RM2017-3, March 30, 2018, at 7. 
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competitive.”20 Based on this recognition of the competition facing Inbound Letter Post, 

UPS urged the Commission to reclassify Inbound Letter Post as competitive to “comport 

with market realities.”21 

The Commission’s analysis of product transfer cases provides another basis, 

within the Commission’s own proceedings, for dispelling the assumption that the 

market-dominant classification of Inbound Letter Post demonstrates a dominant position 

held by the Postal Service for purposes of the public interest analysis.  More 

specifically, the Commission’s formalistic reliance on the market-dominant classification 

of Inbound Letter Post to conclude that the Postal Service exercises substantial market 

power in the relevant market for Inbound Letter Post, and thus is not subject to 

appreciable competition in that market, is inconsistent with the Commission’s analysis of 

product transfer cases, where the Commission recognizes that certain products 

classified as market-dominant face substantial competition.  In product transfer cases, 

pursuant to 39 U.S.C. § 3642(b), the Commission applies a fact-based analysis to 

determine whether “the Postal Service exercises sufficient market power that it can 

effectively set the price of such product substantially above costs, raise prices 

significantly, decrease quality, or decrease output, without risk of losing a significant 

level of business to other firms offering similar products.”22  This fact-based analysis 

requires an assessment of the competition facing the product under consideration for 

transfer while that product is classified as market-dominant.  In conducting this 

                                                 
20 Id. (citing Order No. 43, Order Establishing Ratemaking Regulations for Market-dominant and 
Competitive Products, Docket No. RM2007-1, Oct. 29, 2007, at 86). 
21 Id. at 7. 
22 Order No. 4004, Order Conditionally Approving Transfer, Docket No. MC2015-7, July 20, 2017, at 20, 
30. 
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assessment, before the Commission approves the transfer of a market-dominant 

product, it must conclude that the market-dominant product is subject to substantial 

competition, despite its market-dominant classification.23  Accordingly, the 

Commission’s conclusion that the disclosure of Inbound Letter Post Information is in the 

public interest because the market-dominant classification of Inbound Letter Post alone 

demonstrates that the Postal Service exercises substantial market power over Inbound 

Letter Post, conflicts directly with the Commission’s findings in numerous product 

transfer cases, in which the Commission has found that for some market-dominant 

products, the Postal Service is subject to effective competition and does not exercise 

substantial market power.  The Commission should reconsider its Order to resolve this 

conflict and conduct a fact-based analysis of the relevant market for Inbound Letter Post 

to determine whether public disclosure of the Inbound Letter Post Information is in the 

public interest.  As discussed in Section I(B) above, a fact-based analysis would likely 

lead the Commission to conclude that the vast majority of Inbound Letter Post mail 

faces substantial competition, and therefore revenue data about Inbound Letter Post 

should be protected from public disclosure. 

 B. A Fact-Specific Analysis Would Reveal that Inbound Letter  
   Post Faces Substantial Competition. 

A fact-specific analysis is necessary to determine whether disclosure of Inbound 

Letter Post Information is in the public interest.  As described below, such fact-based 

                                                 
23 See, e.g., Order No. 1411, Order Conditionally Granting Request to Transfer Parcel Post to the 
Competitive Product List, Docket No. MC2012-13, July 19, 2012, at 6, 10 (finding that market for market-
dominant product sought to be transferred was competitive during period of market-dominant 
classification, and that competitors restrict the Postal Service’s ability to increase prices); Order No. 689, 
Order Conditionally Granting Request to Transfer Commercial Standard Mail Parcels to the Competitive 
Product List, Docket No. MC2010-36, March 2, 2011, at 14-16 (same). 
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analysis would demonstrate that because of the substantial competition faced by the 

Postal Service and foreign postal operators using the Inbound Letter Post product, the 

justifications for disclosing information related to market-dominant products do not apply 

to Inbound Letter Post.   

Foreign postal operators that enter mail into the United States as Inbound Letter 

Post face substantial competition at the point of origin.  It is likely that information 

regarding Inbound Letter Post revenue and volume aggregated by country group, if 

unsealed by the Commission, would be used by competitors of foreign postal operators 

to the operators’ competitive disadvantage.   

As an initial matter, it is important to clarify confusion in the Order regarding the 

ability of Extra-Territorial Offices of Exchange (ETOEs) to compete with Inbound Letter 

Post.  As mentioned previously by the Postal Service, there are almost 200 registered 

ETOEs world-wide.24  Many of these ETOEs, as well as unregistered operations similar 

to ETOEs, enter Inbound Letter Post mail by routing Inbound Letter Post items through 

their home countries and mixing it in with their own mail dispatches.25  For example, the 

Postal Service receives inbound packets originating in the territory of the foreign postal 

operator at risk of harm from disclosure of the information addressed by this Motion 

from many ETOE operators and third party logistic companies that use the indicia of 

                                                 
24 See, e.g., Response of United States Postal Service to Order No. 4377, with Portions Filed Under Seal, 
Docket No. ACR2017, Jan. 24, 2018, at 3. 
25 See generally Universal Postal Union Council of Administration, Private Sector Members UPU Advisory 
Group, Contribution to the Preparation of the Bucharest World Postal Strategy (Sept. 24, 2003), at 9-10 
(describing competitive and economic implications of ETOEs); United States Postal Service Office of 
Inspector General, Extraterritorial Offices of Exchange, Report Number MS-WP-17-001 (March 31, 2017) 
(analysis of ETOE operations in the U.S.); Going the Extra Mile, MAIL & EXPRESS REVIEW (Winter 2015), 
available at http://directentry.co.uk/wp-content/uploads/MER_Winter_2015_36-39.pdf (describing ETOE 
services of Direct Entry Solutions, including untracked packets). 
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other countries.  This practice, which enables parties to engage in rate or transportation 

cost arbitrage, is difficult to prevent even though it can give rise to abuse of the Terminal 

Dues system.  Disclosure of the Inbound Letter Post Information would exacerbate the 

problems of potential underpayment to the Postal Service for inbound delivery from 

many countries by providing market intelligence regarding volumes and rates to the 

parties that currently take advantage of the Terminal Dues system through arbitrage. 

Another example of competition faced by foreign postal operators using Inbound 

Letter Post is known as “ABC remail,” which describes the practice of shipping mail from 

the country of origin to a certain other country, which has the same Terminal Dues rate 

as the country of origin and less expensive terminal dues access prices or 

transportation costs to the destination country, for shipment to the destination country.  

Under this scenario, mail from Country A could be shipped to the U.S. directly through 

Inbound Letter Post, or, through the use of ABC remail, it could be shipped to Country B 

through a consolidator (instead of the foreign postal operator) for shipment to the U.S. 

through a Postal Service or competitor product.  As demonstrated by this example, 

foreign postal operators lose volume and revenue through the practice of ABC remail.  

Disclosure of Inbound Letter Post Information would provide consolidators that utilize 

the ABC remail practice with volume and revenue information of foreign postal 

operators that would enable them to compete more effectively with these operators, 

harming both foreign postal operators and the Postal Service. 

Although performing new market studies specific to inbound packets was not 

feasible within the time available for preparation of this Motion, existing market research 
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plethora of competitors for outbound packet volume, and demonstrates the effective 

competition provided by these competitors.  The competitors for outbound packets 

originating in the United States include ETOEs and consolidators such as UPS and 

DHL, and these competitors operate in the countries of origin for Inbound Letter Post 

sent by foreign postal operators to the Postal Service.  As reflected by this market 

research concerning outbound packets, the same competitive environment that justifies 

competitive classification of outbound packets in First-Class Package International 

Services (“FCPIS”),28 and nonpublic treatment of outbound packet volume and revenue 

information, exists for the Postal Service and foreign postal operators that utilize 

Inbound Letter Post.  For these reasons, the nonpublic treatment of Inbound Letter Post 

information is justified to protect foreign postal operators and the Postal Service from 

the same commercial harm that would result from disclosure of similar outbound packet 

(FCPIS) information. 

 C. The Commission’s Comparison of Inbound Letter Post and  
   Outbound Single-Piece First-Class Mail Is Not Compelling  
   Because of Significant Differences Between the Two   
   Products. 

The Commission’s Order focuses on Outbound Single-Piece First-Class Mail 

International as an example of the level of transparency that should apply to Inbound 

Letter Post based on market competitiveness.  The Commission draws this comparison 

because, as stated in the Order, “the Outbound Single-Piece First-Class Mail 

International product is the outbound market dominant counterpart to the Inbound Letter 

                                                 
28 See Mail Classification Schedule § 2335 (revised through April 1, 2018) (Outbound Single-Piece First-
Class Package International Service). 
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Post product.”29 The Commission then describes the level of detail of the data filed for 

that product:  

[T]he Postal Service publicly files Outbound Single-Piece First-Class Mail 
International revenue data, aggregated by Postal Service-defined country 
group and by shape (i.e. letters, postcards, and flats). Furthermore, for 
letter and flat shaped Outbound Single-Piece First-Class Mail, the Postal 
Service also publicly provides revenue by weight. 

This example is supposed to contrast with the Commission’s less-detailed request for 

data concerning Inbound Letter Post in ChIR No. 15, aggregated by UPU-defined 

country group and by shape.  

 Upon closer inspection, however, the Commission’s reasoning suffers from a 

fundamental misunderstanding of the services at issue.  When one deconstructs the 

analogy, it is plain that the Commission’s comparison fails to mention key differences, 

including:   

• Outbound Single-Piece First-Class Mail International (FCMI) consists only of 

letters, postcards, and flats, while a significant majority of Inbound Letter Post 

consists of packet shapes;  

•  Outbound First-Class Package International Service (FCPIS), a major 

component of outbound letter post mail, is now classified as a competitive 

product; and  

• bulk outbound international letter post mail is not included in either FCMI or 

FCPIS.30  

                                                 
29 Order at 25. 
30 Mail Classification Schedule § 2335 (revised through April 1, 2018) (Outbound Single-Piece First-Class 
Package International Service). 
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comparable to IPA and ISAL, Inbound Letter Post has an entirely different profile from 

Outbound Single-Piece First-Class Mail International.  The Commission’s effort to 

compare Inbound Letter Post with only one component of outbound letter post is 

seriously flawed and divorced from market reality.  

As the Postal Service has stated in previous filings, data concerning small 

packets are considered commercially sensitive, far more so than data concerning 

letters, postcards, and flats.  In reclassifying Outbound Single-Piece First-Class Mail 

International (small packets) as competitive, the Commission concurred with the 

assessment that “of the commercial customers who ship packages using First-Class 

Mail International, a majority also use other postal offerings, including Global Express 

Guaranteed, Priority Mail Express International, and Priority Mail International, as well 

as private offerings, such as FedEx, UPS, and DHL.”33  As discussed in Sections I(A) 

and (B) of this Motion, the mere fact that a product is classified as “market dominant” 

does not mean that it does not face competition.  The above chart makes clear that the 

Inbound Letter Post product has a similar profile to many of the competitive outbound 

products, such as FCPIS, IPA, and ISAL.  And the diversity of the competitive products 

under the umbrella of outbound letter post serves as a strong indicator that the inbound 

stream would be comprised of very similar items that face just as much competition 

from the private sector as those in the outbound letter post stream.  The Postal Service 

protects data for the competitive products listed above for the very same reason that it 

                                                 
33 Id. at 5 
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is currently seeking protection for data for Inbound Letter Post: because that information 

can be exploited by competitors.  

In summary, the Commission’s comparison of Outbound Single-Piece First-Class 

Mail International to Inbound Letter post is severely flawed.  A more accurate analogy 

would necessarily include data on outbound items mailed under the FCPIS, IPA, and 

ISAL products, as well as the other products mentioned in the chart above.  That 

comparison would show that those products are appropriately considered competitive, 

and that the data from those products are not freely given to competitors.  Likewise, the 

Inbound Letter Post Information should be accorded due protection. 

II. THE SOLE COURT DECISION THE COMMISSION RELIED UPON IS  
  INAPPLICABLE TO THE CONTEXT OF SENSITIVE COMMERCIAL  
  INFORMATION PROTECTED UNDER 39 U.S.C. § 410(C)(2). 

Section V.D. of Order No. 4451 addresses the Commission’s determination that 

the Postal Service would not suffer commercial harm if the aggregate revenue data at 

issue were publicly disclosed because disclosure would not reveal operator-specific 

data.  In making this determination, the Commission relied on Mudge Rose Guthrie 

Alexander & Ferdon v. U.S. International Trade Commission, 846 F.2d.1527 (D.C. Cir. 

1988), a D.C. Circuit decision that, as explained below, is inapplicable to the 

Commission’s assessment of whether disclosing the aggregate revenue data is likely to 

result in commercial harm to the Postal Service or foreign postal operators. 

In Mudge Rose, the U.S. International Trade Commission (“ITC”) decided to 

withhold certain aggregate data from a report written in the course of a countervailing 
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duty and antidumping investigation.34  Specifically, the data contained commercial and 

financial information about the production, sales, and revenues of nine domestic 

producers and twenty-two importers of top-of-the-stove cookware.35  The public version 

of the report did not contain the aggregate data because the ITC, relying on internal 

guidelines, determined that the data were protected under Section 777 of the Tariff Act 

of 1930 (which provides that the ITC cannot disclose proprietary information if it is in a 

form that could be “associated with” or “used to identify, operations of a particular 

person,” see 19 U.S.C. § 1677f).36   

Subsequently, Mudge Rose, the representative of the Korean firms who were 

being investigated by the ITC, submitted a request under the Freedom of Information 

Act (“FOIA”) for the unredacted data.37  The ITC, however, denied the request on the 

ground that the data fell under FOIA Exemptions 3 and 4, reasoning that given the small 

number of firms in the industry, releasing the aggregated data “‘would have the effect of 

revealing the operations of individual firms in the industry.”’38 

Mudge Rose then brought a FOIA action in district court seeking disclosure of the 

aggregated data. 39  The district court granted the ITC’s cross motion for summary 

judgment and Mudge Rose appealed to the D.C. Circuit.40  The D.C. Circuit affirmed the 

district court’s holding that Section 777 of the Tariff Act of 1930 qualified as a 

withholding statute that triggered FOIA Exemption 3, determined that the ITC had “failed 

                                                 
34 Mudge Rose, 846 F.2d at 1531. 
35 Id. 
36 Id.at 1530-31. 
37 Id. at 1529. 
38 Id. 
39 Id  
40 Id. 
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to provide a reasoned explanation for its determination that the aggregate data 

requested by Mudge Rose comes within Section 777’s definition of confidential 

business information[,]”  and remanded the case to the district court for the ITC to better 

explain its decision to withhold the aggregate data under Section 777 of the Tariff Act.41 

In reaching its decision, the D.C. Circuit acknowledged that Section 777 of the 

Tariff Act, “applies only to the ITC and the International Trade Administration (“ITA”), not 

to any agency[,]” and noted that Section 777, “protects only title VII information that is 

‘designated as proprietary and which could be associated with, or otherwise be used to 

identify, operations of a particular person.’”42  The D.C. Circuit concluded, however, that 

given Section 777’s standard for nondisclosure, the ITC needed to provide more 

evidence to support its decision to withhold the aggregate data.  

Although Mudge Rose and the instant case both concern the disclosure of 

aggregated data, the D.C. Circuit’s decision in Mudge Rose was based on Section 777 

of the Tariff Act, which does not apply to the Postal Service.  Moreover, although both 

Section 777 of the Tariff Act and 39 U.S.C. § 410(c) are withholding statutes under 

FOIA Exemption 3, the statutory standard for withholding information under these 

provisions is very different.  Unlike Section 777, Section 410(c)(2) does not require the 

Postal Service to show that disclosing the data at issue will reveal the identity of an 

individual.  Rather, the Postal Service must demonstrate only that the information is “of 

a commercial nature,” and would not be publicly disclosed under good business 

practice.  Accordingly, contrary to the Commission’s assertion in its Order, the facts in 

                                                 
41 Id. at 1528, 1532 
42 Id. at 1530. 
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Mudge Rose are not “similar to those at issue” in this case,43 and the Commission’s 

reliance on Mudge Rose is misplaced.  There is no dispute that the aggregated revenue 

data are of a commercial nature, and the Postal Service sufficiently explained the 

reasons why good business practice justified nondisclosure.  Because Mudge Rose is 

inapplicable to the instant case, the Commission should reconsider its Order and 

analyze “the nature and extent of the likely commercial injury identified by the Postal 

Service,” without relying on Mudge Rose.  Such reconsidered analysis would, for the 

reasons explained herein, cause the Commission to reconsider its Order and permit the 

data to remain protected under the good business practice standard that is applicable 

here to prevent commercial harm to the Postal Service.     

III. THE INFERENCE OF A LACK OF CONCERN REGARDING LIKELY 
HARM BASED ON THE ABSENCE OF COMMENTS FROM THIRD 
PARTY FOREIGN POSTAL OPERATORS REFLECTS AN 
INACCURATE UNDERSTANDING OF THE POLITICAL CONDITIONS 
AND CONSIDERATIONS OF FOREIGN POSTAL OPERATORS. 

As stated in the Background section of this Motion, the Commission found that 

the revenue data were sufficiently aggregated by UPU country groups, which masked 

operator-specific data and noted that, “no foreign postal operator has expressed 

opposition to unsealing the aggregated Inbound Letter Post data at issue.”44  While no 

foreign postal operator filed opposition to the unsealing of the aggregated data, the 

Commission should not consider that fact to be determinative here. 

As the Postal Service previously noted in its Motion to Stay Order No. 4394, it is 

presumptuous to assume that the postal operators of all 192 UPU member countries 

                                                 
43 Order at 32. 
44 Id. at 40. 
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have the capacity to carefully follow Commission proceedings in the United States to 

which they are not parties, and respond to Commission orders.45  Even assuming 

arguendo that foreign postal operators did carefully follow these proceedings, the lack of 

comments does not necessarily mean that the foreign postal operators are unconcerned 

about public disclosure of the aggregated data.  Quite the contrary, given the sensitive 

political nature of these proceedings, some foreign postal operators may find the 

prospect of participating in a foreign legal proceeding daunting, and be deterred from 

participating due to a lack of familiarity with the process and an inability to assess the 

risks of doing so.  The extent of commercial harm is not diminished simply because no 

foreign postal operator filed an opposition to the Commission’s preliminary 

determination to unseal the aggregated data at issue in these proceedings.  The Postal 

Service urges the Commission to reconsider its Order, base its determination on the 

merits, and not be influenced by the absence of comments from foreign postal 

operators.46 

IV. NO PURPOSE FOR DISCLOSURE OF THE INBOUND LETTER POST 
INFORMATION HAS BEEN IDENTIFIED BY THE COMMISSION.  

Section V.C. of Order No. 4451 focuses on the public interest in maintaining 

transparency.  The Commission references the legislative history underlying the Postal 

Accountability and Enhancement Act (“PAEA”) from Congressional committees to show 

that transparency was an important reason behind the passing of the PAEA and the 

                                                 
45 Motion of the United States Postal Service to Stay Order No. 4394 Concerning the Unsealing of 
Material Filed in Response to Chairman’s Information Request No. 1, Question 1, Docket No. ACR2017, 
January 29, 2018, at 9-10. 
46 The Commission acknowledged that there was potential commercial harm to foreign postal operators if 
the aggregated revenue data were publicly disclosed.  Order at 37-38. 
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founding of the Commission.47  Order No. 4451 also describes the balancing test for 

considering release of non-public information: 

[T]he Commission undertakes a highly fact-specific analysis of the public 
interest in maintaining the financial transparency of a government entity 
competing in commercial markets, with a particular focus on the specific 
data at issue, and weighs it against the nature and extent of any likely 
commercial injury to the Postal Service from disclosure of that data. This 
requires the Commission to evaluate the likelihood of the potential 
commercial harm identified by the Postal Service in its Application for 
Non-Public Treatment.48 

 

The Commission acknowledges that a fact-specific analysis of the data at issue 

and the potential harm from release of such data is required to adjudicate this matter.  

That acknowledgment is discussed in Section I of this Motion.  However, the 

Commission has not undertaken a fact-specific analysis of what value to the public is 

provided by the disclosure of the information at issue here.  Instead, it has focused on 

the general goal of transparency as an end, not a means to an end.  

In describing the importance of transparency, the Commission recognized the 

overarching purpose behind financial transparency, stating that:  “[f]inancial 

transparency regarding market dominant products provides information necessary to 

hold the Postal Service accountable and evaluate, for example, whether the rates paid 

comply with the law and how revenues compare to associated costs.”49   

A fact-specific analysis would not just conclude that transparency itself is 

important, but determine how transparency of the data at issue furthers a specific 

objective such as determining whether the rates comply with the law.  The Commission 

                                                 
47 Order at 20. 
48 Order No. 4451 at 19-20. 
49 Order at 22-23. 
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has failed to conduct such an analysis or identify a specific related objective.  And given 

the nature of the information in question, in this case, the revenue associated with 

shapes and country groups for Inbound Letter Post from FY2016, it is puzzling how 

anyone could find such data to be useful to the public in evaluating policies related to 

Inbound Letter Post.   

Participants submitting comments in favor of the Commission’s preliminary 

determination have failed to point to any tangible benefit of making these data public; 

they refer only to a general interest in overall transparency and opposition to the UPU 

system of terminal dues.  There is no indication that these data will be used to support 

any pending policy proposal, or serve any other purpose that can be reasonably 

expected to improve the condition of the Postal Service or its service to the public at 

large.  The only group that benefits from this disclosure would be competitors seeking to 

undercut the Postal Service through pretextual reliance on the general notion of 

transparency.  

The release of the Inbound Letter Post Information further does not increase 

transparency because the ACR 2017 proceeding has concluded; the Commission 

released the Annual Compliance Determination on March 29, 2018.50  The 

Commission’s effort to release the Inbound Letter Post Information is therefore 

unnecessary to the resolution of this docket.  There are no plans in the ACR2017 

docket for an extended comment period or any other opportunity to comment on the 

data or propose policies that make use of the data, or a specific proposal (or opportunity 

for such proposal) that would require use of the data.  Any consideration of the release 

                                                 
50 Annual Compliance Determination Report, Fiscal Year 2017, Docket ACR2017, March 29, 2018.  
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of this information to the public should be part of an ongoing proceeding that is tied to a 

tangible policy objective.  Accordingly, there is no apparent justification for the 

Commission’s continued pursuit of the public release of this information, either before or 

after the conclusion of the ACD process.  

Additionally, the requested information in ChIR No. 15 concerned data from 

FY2016, not FY2017.  Without a specific policy proposal or goal to support, the 

Commission has so far failed to articulate its reasoning for why this information should 

be released now in the ACR docket for FY2017.  The only reasonable justification for 

third party access to this information would be to comment in the 2017 ACR process. 

Setting aside the fact that the FY2017 ACR process is complete, the Commission has 

failed to provide any explanation for why FY2016 data are necessary to determine the 

Postal Service’s compliance in FY2017.  The Commission’s own ACD does not use the 

FY2016 data filed under seal for its conclusions; comparisons between FY2016 and 

FY2017 are drawn with references to the already-public FY2016 ACD.51  Even with 

access to the non-public information, the Commission did not find a use for it.  Instead, 

it seems as though the comprehensive scope of the ACR process is being used as a 

catch-all way to raise issues and collect information with no discernible, public interest 

purpose.   

In summary, the Commission has failed to truly conduct the required fact-specific 

analysis that would justify the public disclosure of sensitive commercial information.  

The Order to release the Inbound Letter Post Information ignores the important 

underlying purposes of transparency, such as further improvement of the Postal 

                                                 
51 Annual Compliance Determination Fiscal Year 2017, PRC Docket No. ACR2017, March 29, 2018, at 
65-71 
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Service’s service to its customers.  This Order would have the opposite effect, as it 

would harm the Postal Service and benefit its competitors.  Furthermore, the data from 

FY2016 are outside of the scope of the already-concluded FY2017 ACR process, and 

thus even further disconnected from any tangible policy objective.  

Conclusion 

For the reasons stated above, reconsideration is appropriate.  The Postal Service 

respectfully requests that the Commission reconsider the Order by withdrawing its 

preliminary determination to unseal the data, in order to prevent irreparable harm to the 

Postal Service and at least one other operator that is also likely to be adversely and 

irreparably impacted by the public disclosure. 
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