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Amazon.com Services, Inc. (“ASI”),1 pursuant to 39 C.F.R. § 3001.21(b), respectfully

opposes the January 26, 2018 motion of United Parcel Service, Inc. (“UPS”) to supplement

the record in this docket. UPS seeks to insert in the record an unofficial transcription of a

brief colloquy between Judge Sri Srinivasan and Department of Justice lawyer Michael Shih

during the January 22 oral argument before the D.C. Circuit on review of Docket No.

RM2016-2. In the colloquy, Mr. Shih confirmed that the Commission is reviewing the

appropriate minimum contribution from competitive products in light of prevailing

competitive conditions and other relevant circumstances in Docket No. RM2017-1, a separate

rulemaking from RM2016-2, under separate statutory provisions, 39 U.S.C. §§ 3633(a)(3) and

(b). While the distinction is valid, the Commission has already made it, and the existing

record already supports it.

1 Amazon Fulfillment Services, Inc., changed its corporate name to Amazon.com Services,
Inc., effective January 1, 2018.
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The Commission has held since the outset of Docket No. RM2016-2 that the

appropriate standards for recovery of institutional costs among products, and the current

significance of prevailing competitive conditions in the industry, are properly reserved for

consideration in Docket No. RM2017-1, a proceeding separate from RM2016-2—just as 39

U.S.C. §§ 3633(a)(3) and (b) contemplate. See Order No. 2793 (Oct. 29, 2015) at 5-7 (holding

UPS Proposal 3 in abeyance); Order No. 3506 (updated Oct. 19, 2016) at 123, 125; Order No.

3624 (Nov. 22, 2016) (instituting Docket No. RM2017-1 under 39 U.S.C. §§ 3633(a)(3) and

(b)). Other parties have agreed. Brief of Intervenors in Support of PRC, United Parcel Service,

Inc. v. PRC, D.C. Cir. No. 16-1354 (filed June 16, 2017) at 24-26. If UPS is now abandoning

its attempt to conflate the two dockets and the distinct provisions of Section 3633, better late

than never. Cf. UPS Brief in 16-1354 at 47-50. But the record and the law are already clear

on this point.

UPS’s characterization of Mr. Shih’s statements as supporting UPS’s position on the

merits of the issues in Docket No. RM2017-1 is equally baseless. UPS asserts that his colloquy

with Judge Srinivasan “supports UPS’s position in the docket that the appropriate share

should be significantly increased in order to promote the acknowledged purpose of Section

3633” and “does not support the proposals by the Postal Service and others to eliminate the

appropriate share requirement or to maintain it an economically irrelevant level” (UPS

motion at 2-3). Those, however, are UPS’s statements, not Mr. Shih’s. Mr. Shih expressed

no opinion, in the quoted colloquy or elsewhere, on what the appropriate minimum

contribution from competitive products should be—or whether the Commission should

continue to impose any minimum contribution requirement at all. He certainly nowhere

“support[ed] UPS’s position,” either explicitly or implicitly, to increase the minimum

appropriate share more than five-fold.
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Mr. Shih had no reason to opine on the proper outcome of RM2017-1, since he was

arguing at the D.C. Circuit on review of a different case, RM2016-2, with a different record.

Moreover, even if (contrary to fact) Mr. Shih had offered the court his personal opinions on

the proper outcome of RM2017-1, those opinions would have been entitled to no interpretive

weight. 39 U.S.C. § 3633(b) delegates the responsibility for reviewing the required minimum

contribution (including whether the requirement should be “retained,” “modified, or

eliminated”) to the “Postal Regulatory Commission”—not to the Department of Justice or

any of its attorneys. Docket No. RM2017-1 is still pending; the Commission has not yet

issued a final decision. Oral Argument at 39:11-40:22 (“the Commission is currently in the

process of looking at the present allocation of those institutional costs” and “has not yet issued

a final order”). As the Supreme Court has emphasized, reviewing courts “have declined to

give deference to an agency counsel's interpretation of a statute where the agency itself has

articulated no position on the question, on the ground that ‘Congress has delegated to the

administrative official and not to appellate counsel the responsibility for elaborating and

enforcing statutory commands.’” Bowen v. Georgetown University Hospital, 488 U.S. 204, 212

(1988) (citations omitted). UPS repeatedly admonished the Commission on review of

RM2016-2 that “post-hoc rationalizations” of appellate counsel “cannot sustain an agency

decision.” UPS Reply Br. in UPS v. PRC, D.C. Cir. No. 16-1354 (June 16, 2017) at 1, 11, 21,

29-30. But the same is true of the pre-hoc rationalizations that UPS misattributes to Mr. Shih.
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