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UNITED PARCEL SERVICE, INC.’S MOTION 

TO SUPPLEMENT RECORD 
(January 26, 2018) 

 

United Parcel Service, Inc. (“UPS”) respectfully submits this Motion to 

supplement the record before the Commission pursuant to 39 C.F.R. § 3001.21, 39 

C.F.R. § 3001.22, and 39 U.S.C. § 3633 (b).  UPS respectfully requests that the 

ordinary Commission procedures under Part 3001 be waived pursuant to 39 C.F.R. 

§ 3001.22 in order to supplement the record with the following statement by the 

Commission’s counsel before the United States Court of Appeals for the D.C. Circuit.  

This supplementation will not “unduly prejudice” any interested party and is “consistent 

with the public interest and the Commission’s expeditious discharge of its 

responsibilities under” 39 U.S.C. § 3633 (b).  39 C.F.R. § 3001.22. 

As the Commission is aware, oral argument was heard on January 22, 2018, in 

the D.C. Circuit regarding UPS’s appeal of Order 3506, Dkt. No. RM2016-2 (Sept. 9, 

2016), which concerned UPS’s proposal for the attribution of inframarginal costs under 

39 U.S.C. § 3633(a)(2).  At oral argument, counsel for the Commission made the 

following statement which UPS submits bears upon this proceeding: 

Michael Shih:  But if the court’s concern is what’s going to 
happen to all of the inframarginal costs that aren’t deemed 
cost-attributable, well, those are going to be considered 
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“institutional costs,” and institutional costs are allocated 
according to a reasonable and appropriate sum to the 
various competitive products, expressly taking market 
considerations into account.  And so the Commission is 
currently in the process of looking at the present allocation of 
those institutional costs to the various competitive products.  
UPS is an active participant in those discussions, and the 
Commission has not yet issued a final order, so the upshot 
of that – 

Judge Srinivasan:  That’s under (a)(3)?  

Michael Shih:  I’m sorry?  

Judge Srinivasan:  That’s under (a)(3)?  

Michael Shih:  Yeah, that’s correct, that’s under (a)(3).  And 
the upshot of that argument is that – you know, it’s not the 
case as UPS suggests that, if you rule for the Commission, 
inframarginal costs are just going to vanish to the ether 
never to be allocated or assigned again.  Rather, they are 
going to be put into the institutional cost bucket, and the total 
in that bucket is going to be parceled out according to the 
Commission in a reasonable way to account for market 
factors to ensure that the statutorily mandated price floor is 
not too low as to promote undue competitive behavior.1 

UPS respectfully submits this informal transcription for consideration in this 

docket, given the fact that a formal transcript of the argument has not yet been 

prepared.  For the sake of all interested parties, including those who were not at oral 

argument, UPS submits that the inclusion of this pertinent statement will contribute to 

the completeness of the record of this docket. 

UPS further submits that this statement supports UPS’s position in this docket 

that the appropriate share should be significantly increased in order to promote the 

acknowledged Congressional purpose of Section 3633—that is, ensuring that the Postal 

Service competes on a level playing field with the private sector.  UPS further submits 

                                                 
1   Oral Argument at 39:11-40:22, United Parcel Service, Inc. v. PRC (D.C. Cir. 

Jan 22, 2018) (No. 16-1354), available at https://www.cadc.uscourts.gov/recordings/ 
recordings2018.nsf/17447E2027F980FA8525821D005CB8C0/$file/16-1354.mp3. 
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that this statement does not support the proposals by the Postal Service and others to 

eliminate the appropriate share requirement or to maintain it at an economically 

irrelevant level. 

 

Respectfully submitted, 

UNITED PARCEL SERVICE, INC., 
 
By: _/s/ Steig D. Olson___________________ 

Steig D. Olson 
Quinn Emanuel Urquhart & Sullivan, LLP 
51 Madison Ave., 22nd Floor 
New York, NY 10010 
(212) 849-7152 
steigolson@quinnemanuel.com  
 
Attorney for UPS 


