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ANSWER OF ASSOCIATION FOR POSTAL COMMERCE,

ALLIANCE OF NONPROFIT MAILERS,

AND MPA—THE ASSOCIATION OF MAGAZINE MEDIA TO

MOTION FOR RECONSIDERATION OF THE PUBLIC REPRESENTATIVE

(January 10, 2018)

Pursuant to Rule 21(b) of the Commission’s Rules of Practice and Procedure, 39

C.F.R. § 3001.21(b), the Association for Postal Commerce (“PostCom”), the Alliance of

Nonprofit Mailers (“ANM”) and MPA—The Association of Magazine Media (“MPA”)

submit this Answer to the Motion by the Public Representative for Reconsideration

(“Motion”), filed on January 5, 2018. Because the issues the Public Representative raises

can be addressed in the ongoing proceedings in this docket and can be raised in the Public

Representative’s comments, the Commission should decline to reconsider its finding in

Order No. 4257 that the Postal Service has achieved short-term financial stability.

The undersigned parties disagree with the Public Representative’s contention that

the Commission erred in finding that the Postal Service has achieved short-term financial

stability. However, the Commission need not resolve this disagreement now. Contrary

to the Public Representative’s claim, the Commission’s determination by definition

cannot be “a significant error”in the procedural context of this proceeding. Motion at 3.

As the Public Representative notes, this finding did not “preclude [the Commission’s]

broader finding that the Postal Service’s overall financial stability has not been
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achieved.” Id. And the Public Representative’s claim that the “finding of short-term

financial stability will adversely affect the timing of the remedies needed to correct the

deficiencies in the current market dominant system” is premature. This claim assumes

that (a) the Commission did err in its treatment of the short-term financial stability and

(b) that the only issue for resolution in the Rulemaking is that error, and therefore that the

outcome of the ongoing rulemaking has already been determined. Neither proposition is

correct, and acceptance of the Public Representative’s petition would deprive other

parties of their rights to challenge Order No. 4257.

In fact, it is not clear what relief the Public Representative seeks from the

Commission. Despite claiming that “[t]he Postal Service’s short-term financial

instability must . . . be addressed promptly,” the Public Representative proposes no steps

the Commission should take to achieve that end. The Commission’s reversal of its

finding regarding the short-term financial stability of the Postal Service, by itself, would

have no immediate effect on the Postal Service or its rates.

This lack of remedy demonstrates that the Motion is procedurally premature and

improper. Whether the Commission’s findings in Order No. 4257 were correct or not,

the Commission must still complete a rulemaking that adheres to Administrative

Procedure Act requirements before making any changes to the current system of

ratemaking. The Commission explained in Order No. 4258 that “the purpose of this

rulemaking is to propose such modifications to existing regulations or adopt such an

alternative system through new regulations that the Commission deems necessary to

achieve the objectives of 39 U.S.C. 3622(b).” Order No. 4258 at 2. The Commission

further noted that it “has implemented a robust comment and reply period designed to
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elicit sound criticism of, concurrence with, or alternatives to the Commission’s proposed

approach.” Id. at 3 (emphasis added). If the Public Representative believes that the

remedies proposed by the Commission are insufficient, it is free to criticize them and

propose alternatives in the ongoing rulemaking proceedings.

Indeed, if the Commission were to treat its findings in Order No. 4257 as

determining the outcome of the rulemaking proceeding, the final rules would plainly be

in danger of being vacated by the D.C. Circuit. The Advanced Notice of Proposed

Rulemaking giving rise to Order No. 4257 did not provide sufficient notice of the criteria

or approach the Commission would use to evaluate the current system of rate regulation,

and it certainly did not provide an adequate opportunity to comment on the solutions (in

the form of proposed rules) to the problems that had not yet been identified. Now that the

Commission has identified what it believes are the deficiencies in the current system and

proposed revisions, all interested parties, including the Public Representative, have an

opportunity to present their views on those issues. If the Commission ignores or does not

adequately respond to these comments, its final rules will be vulnerable to an appellate

challenge.

The undersigned parties, while taking issue with a number of findings in Order

No. 4257, believe the Commission correctly determined that the current system has

allowed the Postal Service to achieve short-term financial stability. Indeed, even the

figures cited by the Public Representative support this finding—the Postal Service

expects to have liquidity of $4.8 billion in 2018 even if it pays all of its required

amortization and normal cost payments. Motion at 7. And while 17 days of available

liquidity may sound limited, in truth, this reserve means the Postal Service could meet all
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of its obligations for 17 days even if its revenue declined to zero.1 As there is no danger

of that happening, there is no danger that the Postal Service will run out of cash in the

near future.

Regardless, the Commission and interested parties have the opportunity in the

ongoing rulemaking proceedings to evaluate the Postal Service’s true revenue needs and

identify solutions tailored to those needs that still respect the statutory objectives of

providing rate stability for mailers and incentives for the Postal Service to reduce costs

and increase efficiency. The Public Representative can raise all of the issues identified in

its Motion in its comments in response to Order No. 4258, whereupon other parties will

have the opportunity to fully respond to the Public Representative’s views in their reply

comments. The Commission will then have the opportunity to make a fully informed

decision regarding whether, or how, the current system of ratemaking should be revised

to better meet the objectives of PAEA.

1 Moreover, the 17 day figure significantly understates how many days the Postal Service
could operate with just the cash it now has on hand. Among other reasons, the Postal
Service erroneously “uses banking days of 251 (excluding holidays and weekends) rather
than operating days of 365 in its calculation. Additionally, capital outlays are incorrectly
included in its calculation, which further dilutes days of cash on hand.” OIG Report FT-
AR-17-001, Measurement of Days of Operational Cash on Hand 1 (Oct. 20, 2016); see
generally ANM-PostCom-MPA comments (Mar. 20, 2017) at 35-37.
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Respectfully submitted,

/s/ Matthew D. Field

Matthew D. Field
Ian D. Volner
VENABLE LLP
600 Massachusetts Avenue, N.W.
Washington DC 20001
(202) 344-8281
mfield@venable.com
idvolner@venable.com

Counsel for Association for Postal
Commerce

David M. Levy
Eric S. Berman
VENABLE LLP
600 Massachusetts Avenue, N.W.
Washington DC 20001
(202) 344-4732
dlevy@venable.com
esberman@venable.com

Counsel for Alliance of Nonprofit Mailers
and MPA—The Association of Magazine
Media
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