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GameFly, Inc., respectfully replies to the April 21 response of the Postal Service to 

GameFly’s April 14 motion for a scheduling conference.  On the immediate subject of 

GameFly’s motion, there is little disagreement.  The Postal Service does not object to a 

conference, but asks that it take place no sooner than May 5, 2010.  GameFly does not object to 

this request, but asks that the conference take place on May 5, or as soon as possible afterwards, 

for the reasons stated in GameFly’s April 14 motion. 

The Postal Service’s further request that the conference agenda be limited to exclude any 

discussion of GameFly’s outstanding discovery requests, however, should not go unanswered.  

There is no legal or equitable basis for allowing the Postal Service to delay further in providing 

complete answers to document requests that were served almost nine months ago.  The Postal 

Service’s suggestion that no one was responsible for the delay is untrue.  And the notion that the 

overdue discovery is unfit even for discussion at the next scheduling conference is absurd.  

Allowing the Postal Service to ignore discovery deadlines in a complaint case effectively 

nullifies the complaint remedy. 
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BACKGROUND 

The documents at issue are emails, stored in the Postal Service’s centralized email 

databases, that are responsive to GameFly’s first discovery requests.  The discovery requests, 

which GameFly filed on July 31, 2009, sought (among other things) internal communications 

within the Postal Service, and external communications between the Postal Service and entities 

such as Netflix, concerning many of the defenses asserted by the Postal Service in this case. 

The Postal Service began producing responsive documents and narrative answers on 

August 14, 2009.1  The documents, however, appeared to have been limited to the results of 

manual searches by individual Postal Service employees.  In late August, the Postal Service 

admitted to GameFly that the Postal Service had performed no search of its centralized email 

database.  The Postal Service asserted that it had not managed to devise Boolean (i.e., LEXIS or 

Westlaw-like) search terms that produced a manageable number of hits.  Postal Service counsel 

asked that GameFly draft search terms to help the Postal Service find the responsive documents 

in the database.2 

This was an extraordinary request:  parties in litigation are normally expected to take 

responsibility for figuring out how to search their own computer files for documents responsive 

                                            
1 The Postal Service objected to a subset of the document requests.  Objections And Partial 
Objections Of The USPS To Discovery Requests Of Gamefly, Inc. (GFL/USPS-3(e), 4(e), 6(a)-
(e) and (g)-(h), 7-8, 14(e), 15, 16(e)-(g), 20-21, 28-29, 31, 40, 41(c), and 51(c)) (August 10, 
2009).  The Commission ruled on the Postal Service’s objections and GameFly’s motion to 
compel in Presiding Officer’s Ruling No. C2009-1/5 (September 28, 2009). 
2 See email from David M. Levy to Elizabeth A. Reed (Sept. 13, 2009 9:58 pm) (second 
paragraph) (reproduced at Attachment A, infra); email from Elizabeth A. Reed to David M. Levy 
(Sept. 14, 2009 4:25 pm) (third paragraph) (reproduced at Attachment B, infra). 
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to document requests.  In an attempt to move the process forward, however, GameFly drafted a 

set of search terms and sent them to the Postal Service on September 24.3   

Almost a month passed.  On October 19, having heard nothing further, GameFly counsel 

phoned the Postal Service to inquire about the status of the database search.  Postal Service 

counsel responded on October 20 that the Postal Service would get back to GameFly about any 

search terms that produced too many hits, but hoped to start producing responsive emails 

“ideally by next week.”4  On October 23, however, the Postal Service stated to GameFly that 

many of the search terms drafted by it were also likely to produce too many hits.5  On 

November 4, after further discussions, GameFly sent the Postal Service a revised set of search 

terms.6  “Could you let us know if your computer people can run these terms?” GameFly asked.7 

Six weeks passed without any response.  On December 14, GameFly raised the issue 

again in its motion to schedule a status conference.  The motion specifically noted the overdue 

emails from the Postal Service’s “centralized email databases,” and the absence of any further 

communications from the Postal Service on this issue after November 4.8  In response, the Postal 

                                            
3 See email from David M. Levy to Elizabeth A. Reed (Sept. 24, 2009 4:34 pm) (reproduced at 
Attachment C, infra); email from Elizabeth A. Reed to David M. Levy (September 30, 2009 
12:01 pm) (reproduced at Attachment D, infra). 
4 Email from Elizabeth A. Reed to David M. Levy (October 19, 2009 12:54 pm); email from 
Elizabeth A. Reed to David M. Levy (October 20, 2009 12:15 pm) (both reproduced at 
Attachment E, infra). 
5 Email from Elizabeth A. Reed to David M. Levy (October 23, 2009 5:17 pm) (reproduced at 
Attachment F, infra). 
6 Email from David M. Levy to Elizabeth A. Reed (November 4, 2009 12:10 am) (reproduced at 
Attachment G, infra). 
7 Id. 
8 Motion Of Gamefly, Inc., To Schedule Status Conference (December 14, 2009) at 2, ¶ (3).   
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Service asserted that “the attorney responsible for this aspect of the case is not currently 

available” and (falsely) that “discussion among the parties . . . is still ongoing.”9  

In Presiding Officer’s Ruling No. C2009-1/15 (Jan. 13, 2010), the Commission ordered 

both parties to file memoranda reporting on the status of discovery.  In the interim, the question 

of a status conference would be kept “under advisement.”  Id. at 11. 

GameFly, in its status memorandum, reported that it had completed its initial discovery 

(i.e., discovery other than follow-up questions) on October 5, 2009, more than four months 

earlier; that the Postal Service had provided at least partial answers to all but a handful of 

questions; but that “the Postal Service has still not produced thousands of emails responsive to 

GameFly’s very first set of discovery requests”—i.e., the responsive emails in the Postal 

Service’s computerized email database.10 

The Postal Service, in its status report, insisted that discovery was proceeding fine, and 

that the Commission should keep its hands off the process: 

The progress achieved by the Postal Service demonstrates that the Postal Service 
and GameFly have worked together successfully to resolve discovery issues 
without the Commission’s involvement.  This should allow the Commission to 
allocate its resources to other important and pressing matters. 

Status Memorandum of the USPS (Feb. 8, 2010) at 5; id. at 6 (urging that the discovery proceed 

“without the involvement of the Commission”).  The Postal Service made no mention of the 

long-overdue emails from its centralized email database, or the Postal Service’s radio silence on 

the issue since November 4.  Nor did the Postal Service explain why it had failed to comply with 

                                            
9  USPS Reply (December 22, 2009) at 6 n. 7.  
10 Status Statement of GameFly, Inc. (Feb. 9, 2010) at 2. 
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the directive of the Presiding Officer to explain “what needs to be done to complete [the Postal 

Service’s] answer,” predict when the overdue emails would be produced, or commit to any date 

for completing the responses.  Cf. Presiding Officer’s Ruling No. C2009/1-15 at 9. 

Two more months passed.  On April 12, unwilling to wait any longer, GameFly filed its 

direct case without the missing emails.  On the same day, GameFly reminded Postal Service 

counsel that responses to GameFly “discovery responses” were still “outstanding,” adding that 

GameFly would be “filing a request for further procedural relief later this week.”11  The Postal 

Service responded with an email essentially admitting that the Postal Service had simply 

forgotten about the overdue emails: 

It is my understanding that we answered all your discovery requests.  Please 
identify the discovery requests that you contend are outstanding.12 

On April 15—the day after GameFly filed its present motion for scheduling conference—

the Postal Service finally responded to GameFly’s November 4 email with a revised set of search 

terms.  “These terms are based on the most recent [i.e., November 4] terms you provided to us,” 

the Postal Service explained.  “If you approve these search terms, we will begin the process of 

applying them to our database.”13  

                                            
11 Email from David M. Levy to James M. Mecone (April 12, 2010 5:39 am) (reproduced as 
Attachment H, infra). 
12 Email from James M. Mecone to David M. Levy (April 12, 2010 10:30 am) (reproduced as 
Attachment I, infra). 
13 Email from James M. Mecone to David M. Levy (April 15, 2010 3:44 pm) (reproduced as 
Attachment J, infra). 
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The next day, GameFly agreed to the proposed search terms, but suggested that the Postal 

Service might want to narrow one search term that reportedly would generate a large number of 

hits.14  GameFly has not heard back from the Postal Service since then. 

ARGUMENT 

It has become obvious that the Postal Service cannot be counted on to attend to its 

discovery obligations in a timely fashion without continuing oversight from the Commission.  

The overdue discovery responses indeed should be on the agenda of the scheduling conference.  

At the conference, a deadline should be set for producing the emails.  And the deadline should be 

enforced. 

The Postal Service’s arguments to the contrary border on frivolous.  The Commission’s 

discovery rules do not authorize the Postal Service to ignore discovery deadlines just because the 

Postal Service thinks that it is too busy, or the case too unimportant, or the existing document 

production adequate.  Those questions are for the Commission, not the Postal Service, to decide.  

And the ten-day window for the Postal Service to object to the discovery requests on grounds of 

relevant or undue burden expired months ago.   

Moreover, objections of this kind would be unfounded even if timely.  The justifications 

offered by the Postal Service for its preferential treatment of Netflix—e.g., that processing 

decisions are made in the field rather than at headquarters; that the treatment of Netflix mail is 

justified by cost savings; and that giving comparable service to other DVD rental companies 

would be infeasible—rest largely on facts particularly within the knowledge of the Postal Service 

                                            
14 Email from David M. Levy to James M. Mecone (April 16, 2010 1:34 pm) (reproduced as 
Attachment K). 
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and its employees.15  Without discovery of emails and other Postal Service communications, 

GameFly would have no effective way to rebut the Postal Service’s claims.  The emails at issue 

are likely to be replete with such information, just as the documents produced so far have been. 

Finally, the production of locally-stored emails has not avoided the need for discovery of 

the documents stored in the Postal Service’s centralized email services.  Experience has shown 

that corporate email databases often contain many important communications that have been 

lost, destroyed or removed from the local hard drives and files of the authors and original 

recipients of the emails.  See, e.g., Roger S. Haydock and David F. Herr, Discovery Practice (5th 

ed. 2009), chapter 27.   

                                            
15 See Memorandum Of GameFly, Inc., Summarizing Documentary Evidence (filed April 12, 
2010) at 52-63. 
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CONCLUSION 

Seven months ago, the Presiding Officer emphasized the “overarching concern that 

progress be made to streamline the completion of discovery so that resolving this case in a timely 

manner is not in jeopardy.”  Presiding Officer’s Ruling No. C2009-1/5 (Sept. 28, 2009) at 2.  The 

passage of time has only heightened the urgency of this concern.  As GameFly noted in its 

April 14 motion for a scheduling conference, each month of delay costs GameFly approximately 

$732,000 in extra postage—an amount almost equal to the total net income earned by GameFly 

during the entire first half of its current fiscal year. 
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