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On April 12, GamekFly, Inc., filed and served the testimony of Sander Glick (GFL-
T-1) and a “Memorandum Of Gamefly, Inc., Summarizing Documentary Evidence.”
These items, together with the documents cited in the Memorandum, are GameFly’s

case-in-chief.

GameFly respectfully requests that the Commission schedule an on-the-record
conference to establish deadlines for (1) discovery by the Postal Service of GameFly’s
case, and (2) the filing of the Postal Service’s case. GameFly also requests that the
conference agenda include a discussion of appropriate remedies for the Postal
Service’s continued failure to produce a large number of emails that are admittedly

responsive to GameFly’s first discovery requests, served by GameFly on July 31, 2009.*

1 In mid-September 2009, the Postal Service informed GameFly that thousands of
emails responsive to GameFly’s first set of discovery requests (served on the Postal
Service on July 31, 2009) had not been produced because the search terms devised by
the Postal Service produced too many hits in the Postal Service’s centralized email
databases. The Postal Service asked GameFly to propose alternative Boolean search
terms that might retrieve a smaller number of hits. GameFly did so on September 24,
2009. Approximately one month later, the Postal Service informed GameFly that the
alternative search terms also produced too many responsive documents for the Postal
Service to manage. At the request of the Postal Service, GameFly proposed revised
Boolean search terms on November 4, 2009. GameFly has received no further
response since then. See Motion Of Gamefly, Inc., To Schedule Status Conference
(December 14, 2009) at 2; Status Statement Of Gamefly, Inc. (February 9, 2010) at 2.



GameFly requests that the conference be held expeditiously. This complaint
case has been pending before the Commission since April 23, 2009—almost a year
ago. Continued delay threatens irreparable injury to GameFly. At the company’s
current volume of approximately 1.2 million pieces per month, the difference between
the two-ounce flats rate $1.05 that GameFly must pay to avoid automated letter
processing for most of GameFly’s DVD mailers, and the one-ounce letter rate of $0.44
that enables Netflix to avoid automated letter processing of returns, amounts to about
$730,000 per month. See Joint Statement of Undisputed and Disputed Facts (July 20,
2009) 1 21. This amount is nearly as much as the total net income earned by GameFly
during the entire first half of its current fiscal year. GameFly, Inc., Form S-1 Registration
Statement (filed with SEC on Feb. 10, 2010) at 8 (reporting $732,000 in net income

available to common shareholders for six months ended September 30, 2009).
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