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PUBLIC REPRESENTATIVE'S COMMENTS 

I. Introduction 

In Order No. 1738, the Commission issued a set of proposed rules addressing 

"the need for more timely completion of nature of service proceedings.,,1 This filing is 

submitted in response to the Commission's invitation for comments on the proposal in 

the undersigned attorney's capacity as the Public Representative in this docket. 

The Comments offer preliminary observations on several general points and 

discuss the potential impact of specific rules. Attachments to the Comments provide 

supporting documents. The Comments do not address the degree of change in service 

that triggers section 3661 review; they assume good faith compliance with statutory 

requirements. 

II. Preliminary Observations 

A. The Commission has tackled some of the biggest challenges in revising 
section 3661 procedures 

In the preamble to the proposed rules, the Commission candidly acknowledges 

that imposing time deadlines on N-Cases "without fatally impairing the ability of 

participants to develop an adequate factual record by means of discovery and cross

examination" has presented a number of challenges. 78 FR 35815. The Public 

Representative appreciates the Commission's efforts to consider the impact of its 

1 Order No. 1738 was issued in Docket No. RM2012-4 and published at 78 FR 35812 (June 14, 
2013). It is also referred to as "Advance Notice" within. "Nature of service" proceedings refer to cases 
involving a Postal Service request for an advisory opinion on nationwide service changes brought under 
section 3661 of title 39, U.S. Code. The "N" in "N-Case" reflects a Commission docketing convention for 
dockets addressing section 3661 requests. Order No. 1738 appointed the undersigned attorney as Public 
Representative. Kenneth R. Moeller, of the Commission's Office of Accountability and Compliance, 
assisted with the preparation of the Comments. 



Docket No. RM2012-4 Page 2 

proposed rules on participants' due process rights. In addition, the Commission, as the 

issuer of the advisory opinion, must satisfy itself that the record is complete. It cannot 

depend on participants, alone, to develop the record . The absence in the proposed rules 

of any limit on Notices of Inquiry and Commission- or Chairman-issued information 

requests supports this need, and is appropriate. 

B. The Commission Clarifies Two Important Points 

Order No. 1738 usefully addresses the Commission's reaction to two points that 

emerged as areas of particular interest in comments filed in response to the Advance 

Notice. These include: 

• the Commission's reference to the Citizens Awareness case; and 

• one or more "hard" deadlines on issuance of an advisory opinion 
(tied to complexity of the request) . 

With respect to the first point, some commenters responding to the Advance 

Notice expressed concern that the Commission intended to curtail procedural due 

process by adopting an approach used by the Nuclear Regulatory Commission in 

licensing proceedings. In the preamble to the proposed rules, the Commission explains 

this was not its intention. It states, instead, that the reference to Citizens' Awareness 

was made to support the more general proposition that agencies have flexibility to tailor 

their procedures to make hearings more efficient. 78 FR at 35814. 

This clarification diffuses some of the most intense criticism of the Advance Notice. 

With respect to the second point, the Commission states that it favors, at least 

tentatively, imposing a qualified time limit on the issuance of an advisory opinion. This 

takes the form of a pre-filing stage (when the "clock" for completion of a section 3661 

proceeding does not tick) and a gO-day official period (during which the clock ticks). 

Extensions are allowed for good cause or for an incomplete filing (with "incomplete" 

including "significant modification"). 78 FR 35822. 
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The proposed approach may be controversial. However, it was essential, at this 

stage of the rulemaking, that the Commission clearly signal its intention to address 

administration of section 3661 and state its preference on how to proceed. The 

Commission has done so in Order No. 1738. 

C. Subpart D, as Revised and Reorganized, Provides Greater Transparency 
and Promotes Efficiency 

The Commission improves the format and organization of the N-Case rules by 

retaining the use of a separate Subpart D, and transferring to this subpart some 

provisions that previously appeared Subpart A. 

A more self-contained Subpart 0 promotes transparency and efficiency. It will 

allow those who are not expert in the Commission's administrative practice to get a 

better understanding of the scope of requirements. And, for seasoned veterans, it will 

be more efficient than scrolling through the rules to check the applicability of provisions 

in other subparts. The Public Representative supports retention of this approach in 

future versions of the N-Case rules, and suggests that moving more of the notice 

provisions in section 3001.17 to Subpart D should be considered. 

III. The Distinction between a Deadline for Filing of an Advisory Opinion Request 
and the Absence of a Deadline for Commission Action Can be Traced to the 
Original Set of Rules 

Section 3661, captioned "Postal services," provides in pertinent part: 

(b) When the Postal Service determines that there should be a change in the 
nature of postal services which will generally affect service on a nationwide or 
substantially nationwide basis, it shall submit a proposal, within a reasonable 
time prior to the effective date of such proposal, to the Postal Regulatory 
Commission requesting an advisory opinion on the change. 

(c) The Commission shall not issue its opinion on any proposal until an 
opportunity for hearing on the record under sections 556 and 557 of title 5 
has been accorded to the Postal Service, users of the mail, and an officer 
of the Commission who shall be required to represent the interests of the 
general public. The opinion shall be in writing and shall include a certification 
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by each of the Commissioners agreeing with the opinion that in his judgment the 
opinion conforms to the policies established under this title. 

As a reading of this provision indicates, section 3661 does not impose any "hard" 

time limits on the filing of the Postal Service's request, but speaks more generally to the 

filing being submitted for Commission consideration "within a reasonable time prior to" 

the intended effective date. Similarly, section 3661 does not impose a hard deadline for 

issuance of an advisory opinion, but links issuance to some indefinite point after the 

Commission had provided the Postal Service and others with an opportunity for "a 

hearing on the record under sections 556 and 557 of title 5." (Widely understood to 

mean "trial-type proceedings.") In short, section 3661 left imposition of time limits on 

section 3661 proceedings (if any) to agency discretion. 

So some may wonder how it came to be that an explicit timeframe applies to the 

initiation of a section 3661 case, but not to its completion. The answer is that the 

Commission adopted the original set of "N-Case" rules in 1971 as part of an initial 

rulemaking addressing the newly-formed agency's major responsibilities under in the 

Postal Reorganization Act of 1970 (PRA) .2 See Attachment No.1. The rules reflected 

the Commission's preference that the Postal Service file a section 3661 request "not 

less than 90 days" in advance of the proposed implementation date, and that final action 

on the request not be tied to a time certain. 

As a matter of drafting logic, the Commission located the rules within Subpart 0 

of part 3001 of the Commission's rules of practice and procedure .3 The subpart was 

captioned "Rules Applicable to Requests for Changes in the Nature of Postal Services" 

and consisted of five numbered provisions. Section 3001 .71 noted that the rules 

governed the procedure for a § 3661 request, but also included a sentence stating: 

"The Rules of General Applicability in Subpart A of this part [3001] are also applicable to 

proceedings no requests subject to this subpart [0]. 

2 See Docket No. RM71-1 , 36 FR 396, 407. 

339 CFR 3001 .71-75. 
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This reflects an organizational approach favored by many agencies: coupling a 

relatively extensive set of rules of general applicability (such as Subpart A of the 

Commission's rules) with a smaller set of case-specific rules. In the 1971 rulemaking, 

the outcome was five discrete provisions in Subpart D, captioned as follows: 

Subpart D-Rules Applicable to Requests for Changes in the Nature of Postal 
Services 

Sec. 

3001.71 Applicability. 

3001.72 Filing of formal requests. 

3001.73 Filing of prepared direct evidence. 

3001.74 Contents of formal requests. 

3001.75 Service by the Postal Service. 

None of the provisions in Subpart D addressed issuance of the Commission's 

advisory opinion. 

Post-1971 developments. Until the Commission's recent issuance of the 

proposed rulemaking, the original Subpart 0 rules had survived relatively intact, with 

only minor amendments for conforming changes driven by revisions to the rules of 

general applicability in Subpart A. However, as section 3661 requests have grown 

more complex, the time required to issue an advisory opinion has increased. This, in 

turn, has generated interest in re-examining the continued utility of conventional 

features of the hearing process and the absence of a firm deadline for issuance of the 

Commission's advisory opinion. 

Conceptually, Order No. 1738 signals the Commission's conclusion that adopting 

a goal of issuing an advisory opinion within 90 days is preferable to the open-ended 

approach of the past and to other options identified in comments on the Advance 

Notice. It also signals a corresponding willingness on the part of the Commission to re

imagine and re-engineer its longstanding approach to N-Cases to achieve that goal. 

The result is a proposal that introduces a new off-the-record pre-filing stage; eliminates 

"limited participator" status; clarifies the scope of a section 3661 proceeding; and 
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proactively addresses the potential for delay attendant to key components of the 

hearing process by, among other things, shortening deadlines and placing limits on 

interrogatories. 

The Commission's proposal makes clear that considerable effort has gone into 

tackling chronic problems with the administration of section 3661. At the same time, the 

proposal is ambitious and, some may say, aspirational in contemplating that the new 

gO-day target can be met without compromising due process or resorting, as a matter of 

routine, to extensions for good cause or incompleteness. Nevertheless, the proposed 

rulemaking provides the postal community with an opportunity to comment on the 

Commission's blueprint for building a new, effective framework for section 3661 cases. 

IV. The Interests of the General Public 

The interests of the general public in this rulemaking primarily involve ensuring 

that the proposed revisions adequately address due process considerations. The 

remaining sections of these Comments therefore focus mainly on: 

• the proposed pre-filing stage, including ex parte restrictions and certain 
due process tradeoffs associated with this stage; 

• elimination of limited participator status; 

• the scope of 3661 proceedings; 

• the apparent treatment of responses to interrogatories seeking data and 
information as "document requests" and a ban on certain requests; 

• the seeming (and presumably unintended) omission in the text of 
proposed Subpart 0 of discovery rights for the Postal Service, 
including with respect to rebuttal testimony; and 

• the role of participants supporting the Postal Service's proposed change 
in service. 
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These issues (and related matters) are addressed, where feasible, in the context 

of the bulleted items in Order No. 1738 (at 78 FR 35815), in order of presentation by the 

Commission. 

V. First Bulleted Item 

A requirement that N-Cases conducted within a fixed time period provide a 
pre-filing phase during which a free and open exchange of information is 
conducted 

Section 3001.81, captioned "Pre-filing requirements," reflects the greatest 

departure from existing practice. It requires the Postal Service to engage in discussions 

with "potentially affected participants" before filing a formal request for an advisory 

opinion on proposed changes in the nature of postal services. 

The Commission states that this proposal stems from a suggestion of the 

American Postal Workers Union, AFL-CIO (APWU) in comments filed in response to the 

Advance Notice; an awareness that informal, pre-filing discussions have occurred in the 

past; and the Commission's interest in reviewing as complete a filing as possible, 

without major errors or omissions. However, the pre-filing period described in the 

proposed rule is not exactly as envisioned by APWU because it also serves, in part, as 

a rationale for limits on interrogatories, abbreviated time frames for certain stages and 

actions in the successor "official" proceeding, and changing certain hard copy filing 

requirements . APWU, at a minimum, did not support time limits on the formal request. 

The following discussion addresses two scenarios: adoption of the proposal 

without material change and adoption of an alternative to the pre-filing stage. 

Under the first assumption, the advantages the Commission sees in an informal 

pre-filing phase are clear. They include encouraging a well-thought proposal; allowing 

for large, but necessary, changes; and leaving only smaller and less substantial 

changes for the formal proceeding. This stage may also allow the Postal Service to 

reach understandings with interested parties, with corresponding benefits that expedited 

the official proceeding, such as fewer discovery requests, motions, or filings. 



Docket No. RM2012-4 Page 8 

These are worthwhile objectives, and the proposed pre-filing stage, as 

envisioned, may facilitate achieving them. However, the Commission also sees the pre

filing stage as a means of providing participants in the official proceeding with due 

process. 

First, one concern is that preserve certain one or more rights, interested persons 

would be required to participate in an unofficial proceeding or risk have those rights 

compromised. For example, hard copy service is eliminated in proposed section 

3001.74 except for those who notify the Postal Service during the prefiling stage of their 

status. The Public Representative agrees that hard-copy service poses a burden for the 

Postal Service, but this approach to addressing that issue is not fully consistent with due 

process. Persons intervening in the official stage who did not participate in pre-filing 

stage conferences should be allowed to seek hard copy service, as they can under 

existing rules. Eventually, the widespread use of personal computers and access to the 

internet should put an end to requests for hard copy service. To the extent hard copy 

requests remain a factor, a request made for the first time in the official stage should be 

accommodated. 

Second, the requirement that the Postal Service contact "potentially affected 

persons" is well intentioned, and clearly designed to cast a wide net. In doing so, 

however, it may be too vague to allow the Postal Service to meet its obligation under 

the rule. Assuming adoption of the pre-filing stage, an express direction to contact all 

participants in the past five N-Cases, all participants in a certain number of PAEA-era 

rate and complainant cases provides more certainty that "potentially affected persons" 

will be reached. 

Third, ex parte prohibitions will attach to the pre-filing stage. Existing 

Commission rules address ex parte communications rules in several places. One is in 

section 3000.735-501, within the Commission's Standards of Conduct for employees. 

In brief, the restrictions in this rule are triggered under two circumstances: (1) when the 

communication concerns a particular matter at issue in contested proceedings before 
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the Commission or (2) the substantive merits of a matter that is likely to become a 

particular issue in contested proceedings before the Commission. (Emphasis supplied.) 

This section further provides: 

A particular matter is at issue in contested proceedings before 
the Commission when it is a subject of controversy in a hearing 
held under 39 U.S.C. 3624 or 3661 (c) [N-Case proceedings]. 
However, this section does not prohibit participation in off-the-record 
proceedings adopted by the Commission for hearings held under 
39 U.S.C. 3624 or 3661 (c) [N-Case proceedings]. 

It appears that the pre-filing period would be covered by section 3000.735-501's 

reference to "a matter that is likely to become a particular issue in contested 

proceedings before the Commission." It seems the Public Representative's 

participation in off-the-record proceedings during the pre-filing stage also would be 

covered by this provision. 

The Commission is justified in assuming that all participants are on notice that 

the pre-filing stage will trigger the application of the ex parte rules. However, given the 

importance of the ex parte prohibitions, consideration should be given to placing 

persons on notice, via an explicit statement in the preamble or proposed rules, that 

these restrictions apply during the pre-filing stage. Clear guidance is essential to avoid 

inadvertent or unwitting violations. 

Fourth, the proposal expressly states that pre-filing conferences are not on the 

record. The reasons for this are clear: the encouragement of free and full discussion 

and reducing the need for extensive discovery during the formal proceeding. However, 

these objectives might operate at cross-purposes (or at least not as well as they could) 

because if the information provided is off the record, a participant presumably would 

have to request it again during the formal proceeding. Moreover, although certainly not 

intended by the Commission, the "free exchange" has the potential to develop into a 

case unto its own, with tugs of war over access to data and information, including 
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nonpublic material, without recourse to the good offices of the Commission for 

resolution. 4 

Finally, the potential also exists that there will be too few participants in the pre

filing stage (as clients may not want see the advantages of representation at this point 

or not be willing to fund it) or gridlock from too many participants with only a marginal 

interest in the proposed change. 

Alternative. The Public Representative supports the Commission's interest in 

improving administration of section 3661 requests. It acknowledges that some of the 

drawbacks mentioned above - especially the hard copy service issue - can be 

remedied rather easily and effectively. However, the difficulty of offering a pre-filing 

stage without encumbering it with unresolved discovery disputes and mandatory due 

process tradeoffs suggests that consideration should be given to another approach: 

namely, achieving the objectives of the pre-filing stage by offering most of its features 

(and more) under the umbrella of a formal proceeding, as long as the formal proceeding 

starts with a well-defined Provisional (or Conditional) Acceptance phase that does not 

start the gO-day clock. 

In short, the Commission might be able to achieve its objectives - and minimize 

drawbacks - by re-casting the pre-filing stage as a "Conditional Acceptance" phase of 

a docketed case. This would continue to allow off-the-record discussions (for at least 

some time); give legitimacy to participants' discovery requests; allow some form of 

active Commission involvement and investigation (such as issuing information 

requests); and give the Commission some control over how long the conditional phase 

lasts. All stakeholders - including the Commission - would be involved at an early 

4 Commission rule 3001.5(0) provides: "Ex parte communication means an oral or written 
communication not on the public record with respect to which reasonable prior notice to all participants 
and limited participators is not given, but it shall not include requests for status reports on any matter or 
proceeding covered by subchapter II of chapter 5 of title 5 [such as rulemakings, adjudications, or 
hearings] or a proceeding conducted pursuant to part 3025 [appeals of Postal Service determinations to 
close or consolidate post offices] of this chapter. 39 CFR 3001.5(0). Commission rule 3001. 7(b) also 
addresses ex parte communications. 
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stage, unlike the proposed approach, where the Commission remains aloof, waiting for 

word that the pre-filing stage (which has no time limit) has concluded. 

"Conditional acceptance" is a practice agencies employ at different stages of 

proceedings for various purposes. This practice can serve a gatekeeping function at 

the outset of a proceeding to ensure that filing requirements have been met. It can be 

used during a proceeding to manage case flow. And it is often used at the conclusion of 

a proceeding, upon issuance of and order or opinion, to qualify an action or right. 

An example of how this concept might apply, at least in part, to section 3661 

proceedings can be found in the U.S. International Trade Commission's rules of practice 

for the initial stage of a formal investigation referred to as "preinstitution processing" of a 

section 337 complaint. Excerpts from the rules, which are part of Subpart 8-

Commencement of Preinstitution Proceedings and Investigations, are reproduced 

below.5 

§ 210.9 Action of Commission upon receipt of complaint. 

Upon receipt of a complaint alleging violation of section 337 of the Tariff Act of 1930, 
the [U.S. International Trade] Commission shall take the following actions: 

(a) Examination of complaint. The Commission shall examine the complaint for 
sufficiency and compliance with the applicable sections of this chapter. 

(b) Informal investigatory activity. The Commission shall identify sources of relevant 
information, assure itself of the availability thereof, and, if deemed necessary, prepare 
subpoenas therefore, and give attention to other preliminary matters. 

§ 210.10 Institution of investigation. 

(a)(1) The Commission shall determine whether the complaint is properly filed and 
whether an investigation should be instituted on the basis of the complaint. That 
determination shall be made within 30 days after the complaint is filed, unless
(i) Exceptional circumstances preclude adherence to a 30-day deadline; 
... (ii) Additional time is allotted under other sections of this part in connection with the 
preinstitution processing of a motion by the complainant for temporary relief; 

5 Under section 337, the USITC determines whether there is unfair competition in the importation 
of products into, or their subsequent sale in, the United States. For more information, please access 
http://www.usitc.gov. The excerpts are from the pdf version captioned" USITC Rules of Practice and 
Procedure including updates through June 20, 2013" on the USITC website. 



Docket No. RM2012-4 Page 12 

(2) If exceptional circumstances preclude Commission adherence to the 30-day deadline 
for determining whether to institute an investigation on the basis of the complaint, the 
determination will be made as soon after that deadline as possible. 
(3) If additional time is allotted in connection with the preinstitution processing of a motion 
by the complainant for temporary relief, the Commission will determine whether to 
institute an investigation and provisionally accept the motion within 35 days after the filing 
of the complaint or by a subsequent deadline computed in accordance with § 210.53(a), 
§ 210.54, § 210.55(b), §210.57, or § 210.58 as applicable. 

In short, recognizing the pre-filing stage as an official part of a formal proceeding, 

as the International Trade Commission does for section 337 cases, may be a viable 

alternative to a prefiling stage. 

VI. Second Bulleted Item 

Revised filing requirements intended to confirm that information was freely 
exchanged during the pre-filing period and which encourage submission of a 
complete and final service change proposal 

Retention of existing filing requirement for the Postal Service. Proposed 

§ 3001.82 is notable, for the purpose of these Comments, primarily for the fact that it 

continues to be the location of the longstanding gO-day advance filing requirement to 

which the Postal Service is subject. 6 Related section 3001.83, captioned "Contents of 

formal requests," adds the following item (in subsection (b)(4)) to the list of requirements 

in the existing rule: 

A statement that the Postal Service has completed the pre-filing 
conference(s) required by 3001.81, including the time and place 
of each conference and a summary of discussions at the pre-filing 
conference(s) 

This provision is facially consistent with the Commission's proposed introduction 

of a pre-filing stage. However, assuming a pre-filing stage is adopted as proposed, a 

question arises about the appropriateness of requiring the Postal Service to provide a 

summary of discussions that took place in one or more off-the-record conferences. The 

6 Section 3001.80, captioned Procedural Schedule, also mentions the gO-day schedule. 
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knowledge that the Postal Service, by rule, would later be required to divulge the 

content of the discussions that took place, even in summary fashion, is likely to have a 

chilling effect on participation. 

In addition, in the preamble to Order No. 1738, the Commission states that when 

filing a request for an advisory opinion, the Postal Service would be required to explain 

how it made a good faith effort to address criticisms and suggestions made by 

interested persons. 78 FR 35816. This does not seem to have been incorporated into 

sections 3001.82 or 3001.83 or elsewhere in Subpart D. The Public Representative 

does not support inclusion of this requirement as a component of the Postal Service's 

notice. It defeats one of the premises inherent in providing "off the record" discussions 

(that matters discussed will not be disclosed in a manner that identifies participants) and 

bolsters the possibility that the pre-filing phase might function as a case unto itself, with 

few of the safeguards associated with the cover of a docketed Commission proceeding. 

Institutional witness. Section 3001.83 also adds a requirement that the Postal 

Service provide the name of an institutional witness capable of providing information 

relevant to the Postal Service's proposal that is not provided by other Postal Service 

witnesses and confirmation that the institutional witness will be available for a 

mandatory technical conference (a new requirement in rule 85). (This differs from the 

practice of having an institutional witness sponsor answers to interrogatories.) 

The use of an institutional witness as a contact person for resolving minor points 

is now an established practice in Commission proceedings. Extending it to N-Cases 

seems practical and unobjectionable. The Public Representative supports this 

requirement. 

VII. Third Bulleted Item 

The issuance of an initial notice and scheduling order based upon a pro forma 
procedural schedule that provides for completion of the proceeding within a 
fixed time period 

The new gO-day deadline for completion of Commission action on a section 3661 

request appears in proposed section 3001.72(a) and in proposed section 
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3001.80(a)(12). The fact that this is a target, rather than a firm deadline, is established 

in proposed sections 3001.72(a) and 3001.80(b) through a good cause exception. 

Proposed section 3001.80(b) also allows good cause as a rationale for extending other 

deadlines, as does proposed section 3001.80(c) upon a Commission determination that 

a request is incomplete, where incomplete covers "significant modifications." 78 FR 

35822. 

The good cause exceptions appropriately acknowledge the need for a safety 

valve. However, an explanation or discussion of the types of events the Commission 

thinks might constitute "good cause" for extending deadlines in the procedural schedule 

pursuant to proposed section 3001.80(b) is essential to put participants on notice of 

events that might affect the proceeding, including their own availability and the 

availability of witnesses. 

Moreover, "good cause" for extending a deadline to file a notice of intent to file 

rebuttal testimony (an "advance warning" filing) might differ from extending the deadline 

for filing the testimony itself (as this would delay review by the Commission and others). 

Similarly, "good cause" for extending the deadline for issuing an advisory opinion may 

(and perhaps should) differ from good cause for extending filing deadlines. The 

reference to "significant modifications" in proposed section 3001.80(c) would also 

benefit from amplification. 

"Public health, safety and welfare" is a standard good cause rationale employed 

by many federal agencies, but does not seem to have relevance to N-Cases. Apart 

from a government shutdown, the need to ensure that participants are accorded due 

process may prove to be the most likely rationale for invoking "good cause" as a reason 

to extend interim deadlines. This may also be the chief reason for an extension during 

the post-briefing phase, when participants are no longer actively involved. 

The Public Representative does not press for inclusion of specifics in the rules 

proper, but for explanation and, if possible, examples in the preamble. This will provide 

notice to the Postal Service and others and minimize the potential for disputes during 

the pendency of a service change request. 
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Elimination of "direct case" (relative to rebuttal case). In section 3661 

proceedings to date, the procedural schedule has allowed for direct, rebuttal, and 

surrebuttal testimony. The proposed rules eliminate any role for direct testimony 

(except in the context of the Postal Service's request), but retains rebuttal and 

surrebuttal testimony. 

As drafted, the proposed rules contemplate - and account for - opposition to 

the Postal Service's proposal (by explicitly allowing for rebuttal testimony), but create 

some confusion over the rights of the Postal Service and supporters of the Postal 

Service's proposal. It appears that a supporter of the Postal Service's proposal would 

not file a "direct" case or testimony, but could apply to file surrebuttal testimony under 

proposed section 3001.91 rule ifthere is related rebuttal testimony. And, if no rebuttal 

testimony is filed, a supporter's involvement appears to be limited to the briefing stage. 

This may be the result the Commission intended with respect to supporters, who 

have due process rights in section 3661 proceedings that differ, in application, from 

those of critics of the proposal. It may be that no explicit provision for direct testimony 

of a supporter is needed. However, allowing a supporter to file Comments in Lieu of a 

Brief, without the formalities attendant to surrebuttal testimony or a legal brief, might be 

a pragmatic and APA-compliant avenue for getting supporting views on the record. In 

any event, clarification of the role of supporters of the Postal Service's proposal would 

be useful. 

Moreover, review of the preamble, the text of specific provisions, and the pro 

forma schedule in proposed Subpart 0 indicates there is no explicit provision for the 

Postal Service to file discovery against other participants. It may be the intention that 

discovery rights in the rules of general applicability are to come into play, but honoring 

the deadlines in those rules would undo the expedited N-Case schedule. The Postal 

Service clearly has discovery rights in N-Cases, but the proposed rules do not explicitly 

recognize these rights, nor does the pro forma schedule accommodate them. The 

Public Representative urges that the Commission explicitly recognize the Postal 

Service's rights in the text of the rules and adjust the pro forma schedule accordingly. 



Docket No. RM2012-4 Page 16 

The Public Representative makes no specific recommendation at this point at to specific 

adjustments to the schedule. 

Oral argument. The procedural schedule does not provide for oral argument. 

The Public Representative supports this approach, and suggests that the preamble 

include affirmative mention of this fact to dispel any expectations that it might be 

available, other than at the Commission's discretion. 

VIII. Fourth Bulleted Item 

Elimination of the "limited participator" status in N-Cases 

In the preamble to the proposal, the Commission notes that APWU has 

suggested revising the definition of limited and full participants. 78 FR 35816. The 

Commission then states that in the interest of simplifying the process and standardizing 

the level of participation among all parties, it proposes to eliminate this distinction in 

N-Case proceedings. Id. The Commission accomplishes this by revising section 

3001 .20a in the rules of general applicability and cross-referencing that provision in 

proposed Subpart D. 

The Commission formally introduced the category of "limited participator" in 

Docket No. RM73-2 .7 The rationale for introducing this hybrid status was a significant 

increase (in a different rulemaking) in the information full participants were required to 

file . The Commission recognized that some mailers may not be able to participate 

except on a limited basis, so developed the limited participation rule to grant them 

access to Commission proceedings without automatically subjecting them to the entire 

gauntlet of filing and discovery requirements . See Order No. 31 at 1. Modifications 

since adoption of the initial rule require a limited participator to respond to discovery 

requests directed to testimony sponsored by the limited participator, but not to any other 

discovery requests. 

The Commission's proposal goes much farther than APWU's suggestion and, 

under the label of "equal opportunity" for discovery, reverses many years of relatively 

7 See Order No. 31; 38 FR 3510 (Feb 7,1973) , 
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uneventful experience with limited participation. Section 3661 proceedings, by their 

very nature of addressing service changes, affect many types of mail users, including 

those not represented by organized or well-funded groups, so limited participation 

provides an avenue for some to present their views to the Commission without needing 

to hire a lawyer ... or having to become one. 

Apart from this important principle, the Public Representative notes, as a 

practical matter, that limits on interrogatories should minimize the chance that a limited 

participator will unduly drain Postal Service resources or derail timely completion of a 

section 3661 proceeding. As a frame of reference, Attachment B shows, based on a 

review of several N-Cases, that participants filed anywhere from no interrogatories to 

168. 

At the same time, the Public Representative believes a review of the efficacy of 

the limited participator rule in all proceedings (where opting for that status is allowed) is 

long overdue. She suggests that, as with the issue of access to confidential material 

raised in comments on the Advance Notice, the Commission defer a decision on limited 

participator status until there can be a broader discussion. Should the need to address 

limited participation in section 3661 proceedings arise before that review occurs, 

adoption of special rules of practice would allow the Commission to handle this issue on 

a case-specific basis. 

IX. Fifth Bulleted Item 

Expedited filing deadlines for filing and responding to motions 

Proposed section 3001.75, among other things, establishes new, compressed 

deadlines for motion practice. The following discussion focuses on motions related to 

discovery, which are the type most often seen in N-Cases. 8 

8 As the Postal Service has the right to request an advisory opinion under section 3661, a motion 
to dismiss an N-Case wou ld appear to be a rare instance, barring expanded requ irements for the 
contents of a filing . Few motions to strike testimony have been filed in any Commission proceedings, 
including N-Cases. 
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Under proposed section 3001.75(b), a motion to be excused from answering a 

discovery request would be due within 3 days of receipt of the request. An answer to 

the motion (typically an opposition) would be due within 2 days. 38 FR 35822. If the 

motion is not granted, the answer to the discovery request would be due within 3 days 

of the denial. (Proposed section 3001.75(b)(3). 

The compressed deadlines would be difficult to meet under the best of 

circumstances, regardless of a participant's resources. Counting calendar days 

(accomplished through a proposed change to section 3001.15) exacerbates the 

problem. Without some relaxation, motions for extension of time may become routine. 

Given its unique status in N-Cases, consideration should be given to allowing the 

Postal Service more time for filing a motion to be excused from answering a discovery 

request, given that determinations with respect to the need to seek such relief may take 

some time to establish (and gain internal approval). In addition, some consideration 

should be given to stemming a potential flood of motions for late acceptance by allowing 

a grace period of one day's delay before requiring an accompanying motion for late 

acceptance. The motion for late acceptance would be understood. 

x. Sixth Bulleted Item 

New N-Case discovery procedures that build upon the pre-filing conference and 
which include a provision for an initial mandatory technical conference; 
a limitation on the number of written interrogatories; and the continued use of 
document requests and requests for admissions traditionally used in 
connection with hearings conducted on the record 

Mandatory technical conference. The Public Representative supports the 

principle of making the now-optional practice of holding technical conferences 

mandatory, but questions the assumption that the Postal Service will be able to 

guarantee ongoing availability for the length of time indicated in the pro forma schedule . 

Committing to attendance for up to 10 days is also likely to pose some difficulty for 

participants. The objective of providing a guaranteed, uninterrupted period of 

availability is admirable, but consideration should be given to recognizing the need for 

some leeway. 
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Limits on interrogatories. Proposed section 3001.87 imposes a numerical limit on 

interrogatories. While the preamble makes clear this limit is part of the balance the 

Commission is striking to expedite N-Cases (and supplementing with features like pre

filing discovery opportunities and mandatory technical conferences), the source of the 

limit is not identified, nor is there an explanation of why 25 (not counting logically and 

factually subsumed subparts) was chosen over some other number. However, it seems 

that this limit (and the treatment of related subparts) track Rule 33 of the Federal Rules 

of Civil Procedure. 

If expedition of N-Cases is to be achieved, it seems that numerical limits on 

interrogatories directed to the Postal Service are inevitable, notwithstanding legitimate 

concerns about the difficulty of capturing the qualitative aspects of a case in such a 

finite fashion. Assuming that the proposed limit is adopted, two points should be 

considered. One is clarifying that this limit would not apply to the Postal Service. (This 

point does not seem to be made in the preamble or the text of the proposed rules, but is 

there by implication.) The Postal Service is in the unique status of being the proponent 

of a request for an advisory opinion in N-Cases. In this capacity, it bears the burden of 

proof, so deserves greater leeway. In the interest of expedition, the Commission may 

find some other limit is appropriate, perhaps applied by witness. 

Second, the allowance of "unlimited" subparts (subject to certain standards) 

comports with practice under the aforementioned federal rule , but has two important 

implications. One is the inadvertent introduction of unrelated subparts, if not patent 

abuse . The other is that requests for admission and production of documents, which 

traditionally have been a sleepy area of N-Case practice, may take on new importance. 

The possibilities attendant to unrestricted subparts suggests that the Commission 

should make clear that decisions in these areas are within its sole discretion. Moreover, 

it would be useful to know if the Commission expects to address such matters on its 

own motion or only if brought to its attention by motion of a participant. Formalizing 

these points in the text of the rules should minimize the need to make rulings under the 

pressure of a ticking clock. If the Commission elects not to do so, it would be useful if 
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there were a discussion in the preamble addressing how the Commission intends to 

handle non-compliance and the possibility of a "spillover" increase in requests for 

admissions and documents. Special rules, if adopted as supplemental to Subpart 0 

rules in a particular N-Case proceeding, are also a vehicle for addressing these matters. 

Requests for production of documents and admissions. A reference in a bulleted 

item in the preamble to "the continued use of document requests and requests for 

admissions traditionally used in connection with hearings conducted on the record" 

indicates the Commission views the retention of these practices as an important part of 

a due process tradeoff for the limit on interrogatories.9 The Commission's transfer of 

the provisions from Subpart A to Subpart 0, with several changes tailored to revised N

Case procedures, adds to this impression.1o 

Before addressing specific revisions, several points warrant discussion. One is 

the "traditional use" of requests for production of documents and admissions in hearings 

at the Commission . Another is whether these discovery tools should "count" to any 

major extent in establishing a limit on interrogatories. Still another is the reference, and 

perhaps conflation, of "documents and things" - the traditional scope of existing 

section 3001 .27 - with "documents and information" for purposes of proposed section 

3001.88. 

Requests for admission and for production of documents or things for the 

purpose of copying or inspection have been "on the books" at the Commission for 

years. They are patterned after the federal rules of civil procedure, where they have 

been in place in essentially identical form since the mid-to-Iate 1930s. Their adoption 

predates photocopying machines, facsimile machines, computers and email, among 

other tools of modern office life. 

9 See 78 FR 35815 (emphasis supplied) . 

10 The caption of proposed section 3001. 88 is no longer "Requests for production of documents 
or things for purpose of discovery," as it is in section 3001 .27, but simply "Production of documents." See 
proposed rule 3001 .88 at 78 FR 35824. Notwithstanding this change, the text of the rule continues to 
refer to "or things. " See 3001.88(a)(1) at 38 FR 35824. Although a section caption is not dispositive on 
the scope of section text, clarification would be useful. 
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These discovery tools (located in sections 3001.27 and 3001.28 of the general 

rules of applicability) have seen relatively little use at the Commission. (However, 

requests for admissions (and denials) are part of the standard pleading format in 

complaint proceedings). Instead, for a number of reasons, they have grown quite rusty. 

In fact, setting aside some confusion stemming from data and information requests in 

interrogatories, requests for production of documents for inspection or copying in 

Commission proceedings are largely a relic of bygone days, before the advent of 

photocopying machines and computers (large and small), or simply inapplicable, as the 

Postal Service is not in possession of a relevant document or thing.,,11 This could 

change at some point, but it is more likely that "traditional" document requests and 

requests for admission will remain dormant. This cautions against identifying these 

tools as a justification for limiting the number of interrogatories, at a minimum. 

At the same time, it is true that even as rules 27 and 28 have slumbered, 

interrogatories with attendant requests for data and information directed to the Postal 

Service for seem to have grown over the years ... and are problematic for several 

reasons. For one thing, the Postal Service may prepare a "document" or electronic 

spreadsheet in response. (Hence, the potential for confusion with the "production of 

documents" rule.) However, an interrogatory-based request for data and information 

was not originally intended to be within the reach of rule 27, as that rule clearly 

contemplates a pre-existing tangible item (be it a document or thing). But the 

development of large databases within the sole custody of the Postal Service - and the 

Postal Service's ability to "create" many different documents from that data base - has 

blurred these distinctions. 

In terms of the implications for N-Case discovery, a "traditional" request for 

production of a document or thing under the Commission's existing rule should pose 

few problems. Consider, this example (assuming relevance and materiality): if a 

participant requests that the Postal Service allow inspection of a statue of Benjamin 

Franklin within its custody, the Postal Service should allow the participant access to 

11 Requests for production of documents or things for purposes of inspection still have 
considerable currency in other matters, such as art provenance investigations and patent cases. 
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Postal Service premises to inspect the statue on reasonable terms, such as during 

standard office hours and in the presence of a Postal Service employee. Similarly, if 

there is a relevant and material request for production of a rare letter signed by 

Benjamin Frankl in or correspondence from Oregon Secretary of State Kate Brown to 

the Postmaster General within the Postal Service's custody, the Postal Service should, 

at a minimum, allow inspection under reasonable conditions. Copying, at least with 

respect to the Franklin letter, would be subject to preservation and security 

considerations. However, as a practical matter, the Postal Service might just email a 

copy of the Brown letter to requesting counsel, with other followup or formalities if 

needed for purposes of the record . 

However, the Commission does not seem to be concerned about the situations 

just mentioned. Instead, its interest seems to lie in those chameleon-like interrogatory 

requests directed to the Postal Service that result in "creation of a document" by 

manipulating existing data and information sets. (Again, the creation of a document is 

not within the original intent of rule 27. That rule assumes the pre-existence of a 

document. ) 

One view is that because the Postal Service is the custodian of the data and 

information (and perhaps because the development and maintenance of large 

databases have been financed by mail users' rates and fees), participants other than 

the Postal Service should be allowed to make reasonable requests for manipulation of 

data in a form the Postal Service might not necessarily need to prepare for own its 

requirements - or not have to prepare for its own needs except in a custom "on 

demand" application . In fact, the ability to "push a button" at will may mean that an 

entity could blissfully evade legitimate discovery simply by maintaining large data sets, 

but never creating reports ("documents") that could be discovered . 

In terms of the proposed rules, the Commission seems to intend to place data 

and information requests attendant to interrogatories in the same section as the 

conceptually different requests for production of a document for purposes of copying 

and inspection. The Public Representative opposes combining these inherently 
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different types of requests. It suggest addressing these "hybrids" in a new, separate 

section (with cross-references as needed), rather than placing them in proposed section 

3001.87 (which would be the logical parallel to existing rules) or combining them with 

traditional requests for production of documents in proposed section 3001 .88. This 

separate section would note that "hybrids" are not subject to the numerical limit on 

interrogatories. 

In addition to the point raised above, the Commission, having combined the two 

types of requests, then states: "Requests for production of documents or information 

are appropriate for obtaining data actually in existence at the time of the request. 

Participants [presumably including the Postal Service in N-Cases] are not required to 

respond to requests for data by providing data that would have to be created or 

projected from existing data ." 78 FR 35817. "Original" rule 27 never required a 

participant to create a document, but given the proposed combination of the two types 

of requests, it appears the Postal Service would be excused from providing responses 

to data requests that have been found to be legitimate in the past. 

The Public Representative does not support an outright ban on these types of 

requests, as the preamble indicates is the intention ; instead, she suggests that their role 

in discovery be addressed outside the scope of this proceeding. Moreover, a reading of 

the proposed rule reveals some inconsistencies. (For example, the words "and 

information" referred to in the preamble do not appear in the text of proposed section 

3001 .88.) Instead of the reflecting the change discussed in the preamble, the text of 

this portion of the proposed rule is identical to existing rule 3001 .27 in terms of covered 

matters (documents and "things" or "items"). 

It seems there will continue to be circumstances where the past practice of 

allowing a participant to seek data and information from the Postal Service should 

continue. An outright ban seems contrary to the public interest, especially when the 

Postal Service is the sole custodian of vast data and information . Instead, safeguards 

to avoid undue burden should be explored . 
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In essence, a large part of the problem with data and information requests 

attendant to interrogatories is that modern technology has blurred the roles of rules 27 

and 28. This is a problem courts and other agencies are also facing. More discussion 

is needed before a ban is imposed. 

In conclusion, at a minimum, the Commission should reconsider "conflating" the 

two very different types of requests in one rule. A separate rule for interrogatory 

requests that seek production of data or information should be developed. More 

importantly, the issue of interrogatory requests that require the Postal Service (or 

another participant) to create a document is complicated. The preamble and the text of 

the proposed rule are inconsistent in some respects and do not provide sufficient 

guidance to participants. Additional consideration needs be given to the formulation of 

these rules. And, the use of special rules might suffice while resolution is being 

pursued. 

Other issues. Aside from the points raised above, the main revision of interest in 

proposed rule 3001.88 is the Commission's exclusion of the Postal Service from those 

who may request a document or thing. 12 It is not clear why the Commission excludes 

the Postal Service, unless the intent is that the rules of general applicability could come 

into play for Postal Service-initiated requests for admissions and production of 

documents. The Public Representative supports allowing the Postal Service to make 

requests for production (as it appears to have the right to do under basic notions of due 

process and the rules of general applicability.) 

Unlimited requests. Requests for admissions and for production of documents 

are not limited under the proposed rules . The preceding discussion shows why, under 

the traditional interpretation of rules 27 and 28, the absence of a limit on the use of 

these two tools would not seem to provide participants with any special advantage or 

pose any difficulty for the Postal Service. Instead, the Commission's exclusion of these 

12 The Postal Service is a "participant," but obviously would not serve a request on itself. The 
general reference to "any participant" in the first sentence of rule 3001.88 (a)(1) appears to be an 
unintended result to editing the original rule. This also occurs in other proposed rules, but is not of any 
material consequence. 
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two tools from the numerical limit on interrogatories seems to provide some relief for 

participants, but the stated intention to foreclose requests for creation of data 

(discussed above) means this relief may be ephemeral, and the scope of discovery 

under the proposed rules far more constricted than it appears at first glance. As stated 

above, the Public Representative supports clarification of the Commission's intent and 

review of the use of interrogatories with attendant data and information requests outside 

this rulemaking. 

XI. Seventh Bulleted Item 

Revised procedures for prompter access to non-public materials 

The preamble to the proposed rules states that in comments filed in response to 

the Advance Notice, the APWU expressed concern about having sufficient time to gain 

access to confidential material period in an expedited N-Case scenario. 78 FR 35818. 

The Commission agrees with APWU that expedition of N-Cases procedures makes it 

imperative that participants do not needlessly experience interim delays in obtaining 

access to confidential material. The Commission also points to some options available 

under existing practice. Id. However, the Commission states that it intends to defer 

addressing this matter due to broader implications. Id. 

The Public Representative appreciates APWU's concern and supports the 

Commission's decision to address resolution of that concern outside of this rulemaking. 

The Public Representative also suggests that in the event an N-Case is filed before the 

access question is fully resolve, the Commission consider adoption of a special rule 

developed with the cooperation of the Postal Service and other participants. 

XII. Eighth and Ninth Bulleted Items 

The expedited filing of rebuttal and surrebuttal testimony, if any 

A process by which partiCipants elect to file rebuttal testimony and a restriction on 
rebuttal cases that limits the scope of such cases to material issues relevant to the 
specific proposal made by the Postal Service in its advisory opinion request 
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This portion of the Comments addresses the scope limitation before addressing 

filing issues. 

First, a limitation on the scope of presentations seems a necessary and crucial 

component of the Commission's plan to issue timely advisory opinions in N-Cases. The 

questions, then, are whether a limitation is consistent with section 3661 and related 

APA requirements and how a limitation will be interpreted and applied. 

Section 3661 requires the Commission to render an opinion "on the Postal 

Service's request," so the stated scope limitation seems to satisfy the 3661 test. 

Section 3661 also invokes APA hearing procedures for consideration of a service 

change request. The incorporation of APA requirements means a participant has the 

right, among other things, to present a "direct case" to the agency. The APA applies to 

a large number of agencies and several types of proceedings, so it is incumbent upon 

agencies to apply the reference to "direct case" to the specific circumstances of the 

proceeding at hand. In N-Cases, the proceeding, as established above, is defined by 

statute: section 3661 says it is "on the Postal Service's proposal," as a "change" in the 

nature of service. This seems to mean that the scope of the proceeding is the status 

quo and the Postal Service's proposed change to the status quo. 

A conclusion that comports with law and common sense is that with respect to 

section 3661 proceedings, the "direct case" the APA refers to as a participant's right in 

an agency proceeding does not, in the context of a 3661 proceeding, mean a case 

presenting significant or wholesale alternatives to a well-defined "Postal Service 

proposal to effect a nationwide or substantially nationwide change in service." Instead, 

Congress, in drafting 3661, can fairly be seen as: 

• delegating to an expert Commission the responsibility for assessing, 
in Congress's stead, the consistency of a proposed nationwide change 
in service with policies of the Act; 

• importing a reference to the "trial type proceedings" of the APA to ensure 
that support for the change would be subject to substantiation through 
cross-examination, and not anecdotal or inconsequential; and 
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• allowing public input to the Commission's decision, in line with APA 
options, with respect to the consistency of the proposed change with 
policies of the Act. 

It seems logical that the opportunity for input means that interested persons 

may explore development of the Postal Service's to some degree and suggest some 

modifications to the original proposal, but not a significant or wholesale replacement. 

Notice of intent to file rebuttal testimony. The Public Representative supports 

requiring participants to inform the Commission of their intent to file rebuttal testimony, 

and suggests the Commission go several steps further. First, the use of "if any" in 

section 3001 .90(c) limits the scope of this provision solely to notices from those who are 

planning to file rebuttal testimony. To foster certainty and avoid concern that there 

might be multiple participants filing late notices of intent with respect to rebuttal 

testimony, the Public Representative suggests expanding the coverage of the notice 

extend to participants who do not intent to file rebuttal or surrebuttal testimony. This 

approach has been used successfully in other Commission proceedings. 

Next, the Public Representative suggests, with respect to notices of intent to file 

rebuttal testimony, requiring all participants filing such notices to include the following 

information in the notice: 

• the number of pieces of testimony (clarifying that "testimony" may be 
more than one); 

• the subject matter of the testimony; 

• whether the testimony will be accompanied by supporting library 
references or exhibits, to the extent known; and 

• name and position/title of the witness; and 

• confirmation of witness availability. 
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The Commission may be interested in other things, as well, such as length of 

testimony in pages (or best estimate), as the proposed rules do not establish a page or 

word limit for testimony. (Nor does the Public Representative propose such limits.) 

Given the suggested expansion of information in the Notice of Intent to File, 

revising the rule to encourage participants to use a standard form for this purpose 

should also be considered. Use of as standard form would allow the Commission and 

others to quickly assess the broad outlines of the rebuttal testimony and, as participants 

should know most of these things already, not impose an undue burden. A sample 

standard form is provided as Attachment C. 

Requiring a showing of exceptional circumstances for the presentation of 

surrebuttal testimony. The Public Representative supports the Commission's interest in 

requiring a motion in support of surrebuttal testimony, but requiring an affirmative 

showing of exceptional circumstances may impose undue constraints, and therefore run 

afoul of due process. This is because a participant offering surrebuttal testimony 

presumably deems it essential to his or her case. 

Moreover, as a practical matter, there is typically a considerable amount of work 

entailed in preparing testimony, so there is little incentive to file frivolous testimony. 

At the same time, the Commission's interest in curbing needless or redundant 

testimony is understandable. It seems the information that must be provided under 

proposed section 3001.91 (b), apart from the showing of exceptional circumstances, 

would suffice for a Commission decision on whether to grant the motion. In addition, 

under the revised procedures, the Postal Service is likely to have the most interest in 

filing surrebuttal testimony. The rule as proposed imposes additional burdens on 

prosecution of its case. 

XIII. Tenth Bulleted Item 

The elimination, in most cases, of field hearings 
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Field hearings in N-Cases have been a rare exception, not the rule .13 Field 

hearings not only raise due process concerns, but take considerable time to arrange. 

The latter feature, on its own, would impair the Commission's ability to achieve its goal 

of issuing an advisory opinion within 90 days, so the Commission's policy is consistent 

with fulfilling its section 3661 respondents. 

The proposed rules appear to address the Commission's intended policy by 

indirection, as the policy is not expressly stated. If the Commission retains this 

approach, an explanation of the policy should be included in the preamble 

XIV. Eleventh Bulleted Item 

Revised hearing procedures providing for back-to-back hearings for the Postal 
Service's direct case, rebuttal testimony, if any, and surrebuttal testimony, if any 

Hearings. Serial hearings on the Postal Service's testimony are likely to tax the 

resources of the Postal Service, the Commission, and all other participants. The Public 

Representative defers to the Commission and the Postal Service on the advisability of 

this provision, as they stand to be most affected by its introduction, especially in terms 

of insuring availability. 

XV. Twelfth Bulleted Item 

The implementation on a case-by-case basis of limitations on cross-examination 
to factual issues relevant to the Postal Service's proposal 

This approach seems unobjectionable, assuming questions about the status quo 

are allowed and questions about policy decisions are not foreclosed . 

XVI. Thirteenth Bulleted Item 

A limitation on the length of initial and reply briefs and the adoption of an 
expedited schedule for filing such briefs 

13 Field hearings were held in Docket No. N2010-1 . 
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Word limits. Proposed section 3001.93 changes nothing with respect to the 

contents of initial and reply briefs set out in existing section 3001.34(b), but deadlines 

for filing, relative to the existing rules , are revised and word limits are introduced. With 

respect to the latter, proposed section 3001 .93(c) limits initial and reply briefs to 14,000 

words and 7,000 words, respectively. The Second Circuit has include identical limits, 

but present them as an option to page limits .14 

The Public Representative does not oppose imposition of word (or page) limits, 

but - as with the numerical limit on interrogatories - encourages the Commission to 

excuse the Postal Service from adhering to these limits. It is consistent with the 

interests of the general public to allow the Postal Service, as proponent of the proposed 

change, to be allowed to respond to the extent it sees fit. 

Comments in lieu of briefs. Proposed section 3001.93 appears to foreclose a 

participant from filing , at the close of the public stage of the proceeding, a document 

that is less formal or less extensive than a legal brief. Rule 3001 .93, for example, 

requires inclusion of a subject index with page references, and a list of all cases and 

authorities relied upon, arranged alphabetically, with references to the pages where the 

citation appears . 78 FR 35826 . 

If the Commission's proposal to eliminate limited participator status is adopted, 

persons who no longer have that option might decide to intervene, but not be 

conversant with legal briefing. However, they have no option for communicating their 

position to the Commission other than through the mechanism of the legal brief. This 

includes fulfilling the "technical requirements" in section 3001 .93 (b) . Moreover, given 

time constraints , a full participant might want (or need) to do prepare a filing less 

comprehensive and detailed than a brief. 

Given these possibilities, the Public Representative suggests (regardless of the 

fate of the limited participator proposal) that the Commission allow, as a recognized 

14 See Fed . R. App. P 32(7) providing that a principal brief is not to exceed 30 pages or reply brief 
15 pages, unless a principal brief contains no more than 14,000 words and a reply brief is acceptable if it 
contains no more than half of the type volume of a principal brief. This rule requires a certificate of 
compliance. 



Docket No. RM2012-4 Page 31 

alternative to briefs, the option of Comments in Lieu of Brief for any intervernor. The 

Commission could make clear that points or positions raised in this alternative would 

have to be supported, and would have to address matters in § 3001.93(b)(2) and 

§3001 .93(b)(3) relating, respectively, to the participant's viewpoint on the case and a 

clear statement of his or her position on the request. Comments in Lieu of Brief would 

not need to address matters referred to in §3001.93(b)(1), §3001.93(b)(4) and 

§3001.93(b)(5), or address them only to the extent possible, especially with respect to 

"precise references to the record." 

XVII. Fourteenth Bulleted Item 

The adoption of a policy of issuing advisory opinions that are targeted more 
precisely to the Postal Service's proposals and, when appropriate, instituting 
special studies that explore related subjects. 

The first part of this policy succinctly expresses the task that the Congress 

delegated to the Congress upon enactment of PRA, so is fully consistent with section 

3661 . Section 3661 speaks to a hearing "on the Postal Service's proposal." Formal 

adoption of a policy to that effect is consistent with the interests of the general public. 

At the same time, this policy should not foreclose participants from identifying 

alternatives or asking whether the Postal Service considered alternatives. The 

companion provision for special studies or public inquiries identifies a path for further 

consideration, without delaying action on an immediate request. 

XVIII. A Perspective on Retroactive Application of Selected Proposed Rules 

In assessing the potential impact of the proposed rule, the undersigned took a 

retroactive look at the Public Representative's filing in Docket No. 2010-1, Six-Day to 

Five-Day Street Delivery and Related Service Changes. 

To determine scope, as a general matter, the following analysis might pertain : 
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• the Postal Service's filing established the scope of the case 
as the status quo (six-day delivery) and five-day delivery, with 
"days of delivery" the main benchmark for decisions about scope; 

• participants' proposals sponsoring either more days of delivery (seven 
days) as the rule or fewer (four or less) would clearly have been outside 
the scope of the proceeding; 

• however, as the status quo is always "on the table," participants' proposal 
to maintain the status quo are, as a matter of right, within the scope of the 
proceeding . 

Under this analysis, it can be seen that a participant interested in pursuing major 

alternatives has no obvious avenue, within the proposed set of rules, for bringing his or 

her alternative to the attention of the Commission in the form of testimony.15 However, 

although not presently contemplated under the Commission's proposal, the briefing 

stage and the Commission's "special studies" option provide an avenue for participants 

to present these ideas. In particular, the Commission could allow a participant, on the 

day scheduled for reply briefs , to file "Comments in Lieu of Brief" proposing a special 

study or public inquiry. 

Returning to Docket No. N2010-1, had the proposed Subpart D rules been in 

effect, the Public Representative would have been engaged in the pre-filing stage and 

ex parte prohibitions would have attached . It is even possible, given the objectives of 

the pre-filing stage, that the Postal Service might have revised its proposal by offering to 

pick up and deliver First-Class mail on Sundays and holidays during major election 

periods or employ some other approach , such as formalizing and guaranteeing 

unofficial steps it has undertaken during election periods. 16 Similarly, some 

accommodation might have been for rural delivery, either in connection with or 

independent of prescription medicine. 

15 Some agencies might allow a "motion for enlargement of the scope of the proceeding" to 
accommodate this interest. 

16 These options were not discussed with the Postal Service in Docket No. N201 0-1, nor 
suggested by the witness sponsored by the Public Representative addressing Vote by Mail. 
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In the event the Postal Service did not revise the proposal, the Public 

Representative, pursuant to the pro forma schedule in the proposed rules, would have 

filed a notice (on Day 37) "confirming" intent to file what the proposed rule identifies as 

rebuttal testimony. The two pieces of testimony would then have been filed on Day 42. 

Both pieces of testimony addressed the adequacy of the Postal Service's support 

for the proposed change from the status quo. One addressed rural mail users; the other 

Postal Service-dependent Vote by Mai programs. As neither piece of sponsored 

testimony proposed that the Postal Service's request be expanded to cover Sunday 

delivery to rural areas or to add Sunday delivery or multiple deliveries on certain days 

during election periods, it appears they easily would have passed muster as rebuttal 

testimony. However, it is not completely clear whether, if the "Vote-by-Mail" witness had 

included a suggestion about Sunday pickup and delivery during election periods, this 

portion of the testimony would be still be legitimate rebuttal testimony. It might be seen 

as a relatively minor modification, as the number of days involved (with days as the 

benchmark) might be considered relatively small. If not, this portion of the testimony 

ostensibly would have been subject to a motion to strike. 

Under the latter scenario, if this portion of the testimony is stricken, the witness 

might be able to suggest election-period delivery options as the basis for a special study 

or public inquiry. A question arises, though , about how and whether this suggestion 

could be made under the proposed rules. If explicit allowance is made in the rules for 

"Comments in Lieu of Brief," the Vote by Mail witness might have had an opportunity to 

bring the proposal to the attention of the Commission and others via that route, even if 

the proposal was stricken from testimony. It is also possible, in the interests of efficient 

administration, that the proposal would have remained in the testimony, with the 

understanding that it had related only to a special study. 

It also appears that casting consideration of the Postal Service's proposals, at 

least with respect to other participants, largely in terms of "rebuttal" postpones any 

active involvement of a participant that supports the Postal Service's proposal to the 
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surrebuttal stage of the proceeding. And, in the event no rebuttal testimony is filed, a 

supporter's involvement is limited to the briefing stage. 

It is not clear if the Commission intended this result, as supporters of a proposed 

service change also have the right to their say under the APA. As the Postal Service 

would not need to conduct cross-examination on a supporter's case, it does not appear 

that any explicit provision for direct testimony is needed. However, allowing this 

supporter to file Comments in Lieu of a Brief, without the formalities attendant to 

surrebuttal testimony or a legal brief, might be a pragmatic and APA-compliant avenue 

for getting supporting views on the record. 

The Public Representative looks forward to continued dialogue on proposed 

Subpart D. 

Respectfully submitted, 

s/Patricia A. Gallagher 

Patricia A. (Pat) Gallagher 
Public Representative in Docket No. RM2012-4 

202-789-6824 
pat.gallagher@prc.gov 

Kenneth R. Moeller 
Technical Consultant in Docket No. RM2012-4 
Office of Accountability and Compliance 
202-789-6888 
kenneth.moeller@prc.gov 

Postal Regulatory Commission 
901 New York Avenue NW Suite 200 
Washington DC 20268-0001 
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Title 39-POSTAL SERVICE 
Chapter III-Postal Rate Commission 

PART 3001-RULES Of PRACTICE 
AND PROCEDURE 

The-P-Ostal Rate Commi~on_Dromu.L
gates !!his Part 3001 lIB the Postal Rate 
Col'llllll.sSlon's rules of practice Bnd pro
cedUre g over-ptng the conduct ot pro
ceecUttgs before the €:.ommission in 
mattel!S concernUlg' l'a.tesCif pOstage. feu 
for posta.! service~. mail classlflcat;ion 
schedules and changes in such schedules. 
QIianges in the nature of post.al services 
~era1]y affecting service on e,. nation
wide Or Bubs.tantiaUy natlonwl,ae basls. 
~mpla.ints as to r8ltes and services of 
such nature. 

The Postal Reorganization Act, as 
well as the legislative history and mat
ters developed in pertinent hearings 
before committees of the House and 
Senate, including presentations to the 
Congress by the Postal Service concern
ing Teven,ue objeCtives and hnminent 
proposals for posta.i rate iller_eases, POint 
to the urgency of the immediaie 
promulgation of Part 3001. 

Notice and public procedure~ are not 
required by the Administrative Pro
cedure Act as to rules of agency organi
zation, procedure or practices. Further
more, as to the rules here promulgated 
the Commission for good cause finds that 
netice and public procedure are imprac
ticable, unnecessary, and contrary to the 
public interest. 

This Part 3001 shall become effective 
upon its publication in the FEDERAL 

- REGISTER. 

Interested persons may submit writ
ten comments concerning these rules to 
the Postal Rate Commission, Washing
ton, D.C. 20268. 

By order of the Postal Rate Commis
sion. 

WILLIAM J. CROWLEY, 
Chairman. 

Subpart A-Rules of General Applicability 
Sec. 
3001.1 
3001.3 
3001.4 
3001.5 
3001.6 
3001.7 
3001.8 

3001.9 
3001.10 

3001.11 
3001.12 
3001.13 
3001.14 

3001.15 
3001.16 

3001.17 
3001.18 
3001.19 

3001.20 
3001.21 
3001.22 
3001.23 

The Commission and its Offices. 
Scope of nlles. 
Method of citing rules. 
Definitions. 
Appearances. 
Ex-parte communications. 
No participation by investigative or 

prosecuting officers. 
Filing of documell;ts. 
Fonn and number of copies of docu-

ments. 
General contents of documents. 
Service of documents. 
Docket and hearing calendar. 
ConsolJdation and separation of 

proceedings. 
Computation of time. 
Contlnuances and extensions at 

time. 
Notice of proceeding. 
Nature of proceedings. 
Notice at prehearing conference or 

hearing. 
Formal lnterventlons. 
Motions to the Commission. 
Requests for waiver. 
Presiding otHcers. 

RULES AND REGULATIONS 

Sec. 
3001.24 Prehearing conferences. 
3001.25 Interrogatories for purpose of dis

covery. 
3001.26 Requests for production of docu

ments or things tor purpose of 
discovery. 

3001.27 Requests for admissions for purpose 
of discovery. 

3001.28 Failure to comply with orders for 
discovery. 

3001.29 Settlement conferences. 
3001.30 Hearlngs. 
3001.81 Evidence. 
3001.32 Appeals from rulings of the presid-

ing officer. 
3001.33 Depositions. 
3001.34 Briefs. 
3001.35 Proposed findings and conclusions. 
3001.36 Oral argument before the preSiding 

or other designated officer. 
3001.37 Oral argument before the Commis-

sion. 
3001.38 Omission of Intennedlate decisions. 
3001.39 Intermediate deciSiOns. 
3001.40 Exceptions to intennedlate deci

sions. 
3001.41 Rulemaking proceedings. 
3001.42 Publ1c information and requests. 

Subpar' B--Rules Applicable to Requesls for 
Change. in Rale. or Fe ... 

3001.51 AppUcablUty. 
3001.52 Filing of t01'Dllll requesl.6. 
3001.53 Fillng of preparild direct Gvldence. 
3001.54 Contents of formal :reque&ts. 
3001.55 ServlcG.by the Postal Service. 

Subpart C-Rules Applicable '0 Requests for Es
tablishing or Changing the Mail ClassiRealian 
Schedule 

3001.61 AppUooblllty. 
3001.62 FlUng of {annal req'lests. 
3001.63 F1l1Dg or llrepared 'dtrcct eVidence. 
3001.64 Contentso! formsl request!;. 
3001.65 Service by tll~ }>ostnJ ServJce. 

Subpart D-Rules Applicable to Requests for 
Changes in the Nature of Poslal Services 

3001.71 ApplJcab1Uty. 
3001.72 F!Ung at lormalreque/lts. 
3001.73 FUlng of prepare(! di.reet testimony. 
3001.74 Content6 at formM requestB. 
3001.75 Service by the Postal Service. 

Subpart E-Rules Applicable to Rate and Service 
Complaints 

3001.81 Applicab1Jlty. 
3001.82 Scope and nature of complaints. 
3001.83 Contents of complaints. 
3001.84 Answers by the Postal Service. 
3001.85 Informal procedures. 
3001.86 Proceedings on the record. 
3001.8'7 Commission determinatlollB. 

AUTHORITY: The provisions of this Part 
3001 issued under sec. 3603. 84 stat. 1159, 39 
U.S.C. 3603. 

Subpart A-Rules of General 
Applicability 

§ 3001.1 The Commission and ils officI'S. 

(a-) Tlte Commission. The Postal Rate 
Colll1llisston is- a-n independent estab)il$h
ment or the Executive Branch of the 
U.S. Government crea,ted by the Act. The 
Comm1.ss1on conSists of Jive CotnIIliSslon
el'S appointed by the PresIdent one of 
whom :is designated -as C.ba.I.rman by the 
President. Three members Of the COJIl
mission COnstltllte a quorum lor the 
transaction ofbusin8SS, but aU ~ acts 
01 the CommIl)Slon sball be by a vote of 
an absolute majol'1ty of the Commis
sioners. 

(b) The Chairman. The Chair$n has 
the administrative responsibility for as
signing the business of the COmmlss~on 
to the other Comm!ss.ioners and to the 
officers and employees of the Commis
sion. He has the adminIstrative- duty to 
preside at the meetings and sessions ot 
tbe- COmmission and to l'eprest\At tile 
CO.lIlIl1isBlon in matters specified by 
statute or executive order or as the Com
mission directs. The Commission will, in 
case of a vacancy in the office of the 
Chairman of the Commission, or in the 
absence or inability of the Chairman tD 
serve, designate one of its members Act
ing CllaJrman to serve during the peliod 
of vacancy, absence or inability. 

(c) The Secretary. The Secretary shall 
have custody of the Commission's seal, 
the minutes of all action taken by the 
CommisSion, its rules and regulations, its 
administrative a·nd other orders, and rec
ords. All orders and other actions of the 
Commission shall be authentic'<l.ted or 
signed by the Secretary or any such 
other person as may be authorized by the 
Commission. 

(d) The Staff. The Staff consists of 
such accounting, economic, engineering, 
legal, and rate experts, and such other 
employees as the Commission, from time 
to time, shall find necessary. 

(e) Ot!ices. The offices of the Com
mission are in Washington. -D.C. All 
communications to the Commission 
should be addressed to: Postal Rate 
COmmisSion, Washington, DC 20268. 

(f) Hours. The offices of the Commis
sion will be open from 8: 45 a.m. to 5: 15 
p.m. of each day except Saturdays, Sun
days, and holidays, unless otherwise 
directed by Executive order or officially 
declared, with appropliate notice. 
§ 3001.3 Scope of rules. 

The rules of practice in this part are 
applicable to proceedings before the 
Postal Rate Commission under the Act, 
including those which involve a hearing 
on the record before the Commission or 
its des1gnated J)l'esidlng officer. They do 
not preclude tlle informal disPQsition of 
any matters c6ming before the Commis
sion not requJred by statute to be deter
mined upon notice and hearing. 
§ 3001.4 Method of ciling rules. 

This part shall be referred to as the 
"lwes of pract.ice." Each SectiOD, para
grapb, or sllbparagraph shall Include 
only the numbers and letterS to the right 
ot the decimal POint. For example, 
"300l.24 Prehearing conferences" shall 
be referred to as "section 24." 

§ 3001.5 Definitions. 

(a) "Act" means the Postal Reorgani
zation Act (84 stat. 719, Title 39, United 
States Code). 

(b) "Postal Service" means tIle U.s. 
Postal Service established by the Act. 

(0) "COtnll1is$ion" or "ColllIIlissloner" 
means, r~tively. the Postal. ~te 
Commission estab1J$hed by the Act or & 
member thereof. 

(d) "Secretary" means the Secreta.ry 
or the Acting Secretary of the Commis
sion. 
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(e) "Presiding officer" - means the 
Chairman of the Commission in proceed
ings conducted by the Commission en 
banc 01' the Commissioner or hearing ex
aminer of the Commission designated to 
preside at hearings or conferences. 

- (n "Person" means an individual, a 
partnership, corporation, trust, unincor
porated association, or govern~ental 
agency. 

(g) "Party" means the Postal Service, 
a complainant, or a person who has been 
permitted to intervene in a proceeding 
before the Commission. 

(h) "Participant" means any party 
and the officer of the Commission who 
is designated to represent the interests 
of the general public. 

(1) "Complainant" means a person or 
interested party who as permitted by 
section 3662 of the Act files a complaint 
with the Commission in the form and 
manner hereinafter prescribed. 

(j) "Hearing" means a hearing under 
sections 556 and 557 of title 5, United 
States Code (80 Stat. 386), as provided 
by sections 3624, 3661, and 3662 of the 
Act. 

(k) "Record" means the transcript of 
testimony and exhibits, together with all 
papers and requests filed in the proceed
ing, which constitutes the exclusive 
record for decision. 

(1) "Effective date" of an order or 
notice issued by the Commission or an 
officer thereof means the date of issuance 
unless otherwise specifically provided. 
§ 3001.6 Appearances. 

(a) By whom. An individual may ap
pear in his own behalf; a member of a 
partnership may represent the partner
ship; and an Officer may represent a cor
poration, trust, unincorporated associa
tion, or governmental agency. A person 
may be represented in a proceeding by 
an attorney at law admitted to practice 
and in good standing before the Supreme 
Court of the United states, the highest 
court of any state or Territory of the 
United States or the District of Colum
bia, or the Court of Appeals or the Dis
trict Court for the Dist.rict of Columbia. 

(b) Authority to act. When an Officer 
of any party or an attorney acting in & 
representative capacity appears in per
son or signs a paper filed with the Com
mission, his personal appearance or sig
nature shall constitute a representation 
to the Commission that he is authorized 
to represent the particular party in 
whose behalf he acts. Any person appear
ing before or transacting business with 
the Commission in a representative ca
paCity may be required by the Commis
sion or the presiding officer to file evi
dence of his authority to act in such 
capaCity. 

(c) Designation jor service. A person 
intending to appear before the Commis
sion or its presiding officer in a repre
sentative capaCity for a party in a pro
ceeding shall file with the Commission 
a notice of appearance in the form pre
scribed by the Secretary unless the per
son is named in an initial filing of the 
party whom he represents as a person 
to whom communications from the Com
mission in regard to the filing are to be 
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addressed. Failure to flIe a notice re
quired by this paragraph shall constitute 
a waiver of the right to service of 
documents. 

(d) Standards oj conduct. Individuals 
practiCing before the Commission shall 
conform to the standards of ethical con
duct required of practitioners in the 
court-s of the United States. 

(e) Disqualification and suspension. 
After hearing, the Commission -may dis
qualify and deny, temporarily or perma
nently, the privilege of appearing and 
practiCing before it in any way to any 
individual who is found not to possess 
the requisite qualifications, or to have 
engaged in unethical or improper pro
fessional conduct. Contumacious conduct 
at any hearing before the Commission or 
its presiding officer shall be ground for 
exclusion of any individual from such 
hearing and for summary suspension for 
the duration of the hearing by the Com
mission or the presiding officer. 

(f) Disqualification oj former mem
bers and employees-(1) Permanent. No 
former Commissioner or employee, in
cluding a special Commisslon employee, 
shall act as agent or attorney before the 
Commission for anyone other than the 
United states in connection with any 
proceeding, application, request for a 
ruling or other determiqation, contract, 
claim, controversy, charge, accusation, 
or other particular matter involVing a 
specific party or parties in which the 
United States is a party or has a direct 
and substantial interest and in which he 
participated personally and substantially 
through deciSion, approval. disapproval, 
recommendation, rendering of advice, 
investigation, or othenvise as a Com
missioner or employee. 

(2) Temporary. Within 1 year after 
telmination of employment with the 
Commission, no former Commissioner 
or employee, including a special Com
mission employee, shall appear person
ally before the Commission on behalf 
of any person other than the United 
States in any Commission proceeding or 
matter in which the United States is a 
party or has a direct and substantial 
interest and which was under his official 
responsibility at any time within 1 year 
preceding termination of such respon
sibility. The term "official responsibility" 
means the direct administrative or oper
ating authority, whether intermediate 
or final, and either exercisable alone or 
with others, and either personally or 
through subordinates, to approve, disap
prove, or otherwise direct Government 
action. 
§ 3001.7 Ex parle commnnicaliolls. 

(a) Prohibition. To avoid the possibil
ity or appearance of 1mpropriety or of 
prejudice to the public interest and per
sons involved in proceedings pending be
fore the Commission, no person who is 
a pa.rty to any QD-the-record proceeding 
or bis counsel, agent, or other Jlerson 
acting on his beha.l!, nor any interceder, 
shall >'Olunteel' or subll1it to any mem
ber of the Commlsslon or member of. his 
pel"SOnal staa, to the presiding o1fi.CM, 
or to any employee pa~ticipating in the 
decision in suchproceea:1ng, any ex parte 
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off-the-record communication regarding 
any matter at issue in the on-the-record 
proceeding, except as authorized by law; 
and no Commissioner, member of his 
personal staff, presiding officer, or em
Ployee participating in the decision in 
such proceeding, shall request or enter
tain any such communication. For the 
purposes of this section, the term "on
the-record proceeding" means a proceed
ing noticed pursuant to § 3001.17. The 
prohibitions of this paragraph shall ap
ply from the date of issuance of such 
notice. 

(b) Placement in public file. All writ
ten ex parte communications prohibited 
by paragraph (a) of this section shall 
be delivered to the Secretary of the Com
_mission for placement in a public file 
associated with the case but separate 
from the record material upon which the 
Commission may rely in reaching its 
decision .. 

(c) Offer of communications. A Com
missioner, member of his immediate staff, 
presiding officer or employee participat
ing in the decision in any on-the-record 
proceeding who receives an offer of any 
communication concerning any matter 
at issue in such proce'eding shall decline 
to listen to such communication and ex
plain that the matter :Is pending tor de
termlna.tIOD. If unsuccess!ulin prevent
Ing such colllD1Uirlcatlon, the recJpfen, 
thereof shall adVise the communicator 
that he will not consider the communi
cation and shall promptly- and fully in
form the Commission in wrlting of the 
SUbstance of and tile circumstances at
tending the communication, so that the 
Commission will be able to take appro
prjat'e action. Such written report shall 
be included in the file maintained by 
tile Secretary pUl'Suant to paragraph (b) 
of tbil> se<;ti on. 

(d) Opportunity to rebut. Requests for 
an opportunity to rebut, on the record, 
any facts or contentions contained in an 
ex parte communication which the Sec
retary has associated with the record 
may be filed in writing with the Com
mission. The Commission will grant 
such requests only where it determines 
that the diotates ot fairness so require. 
Generally, in lieu 01 actually receiving re
buttal matm."lal, the Commission will di
rect that the alleged factual assertion 
and the proposed rebuttal be disregarded 
in arriving at a decision. 

§ 3001.8 No participalion by in\'esliga
lhe or prosecnting officers. 

In an;y proceeding noticed pursuant to 
§ 3001.17, no o:fficer, emplGyee or agent 
of tbe COll1llrlssion. who appears in the 
hearl1lg in a proceeding before the Com
mission ~ an attorney or witness or 
who actively participates in the prepara
tion of evidence or argument Pl"eSel1ted 
b .suah persons-, ,shall participate or ad-
Ise as to the lntermed1.&te dectsion or 

Commission decision in that proceeding 
except as a witness or counsel in public 
proceedings. -

§ 3001.9 Filing of documents. 

(a) Filing with the Commission. The 
filing of any written document required 
by these rules or any applicable statute, 
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rule, regulation or order of the Com
mission, or by direction of the presiding 
officer shall be made by filing with the 
Office of the Secretary, Postal Rate Com
mission, Washington, DC 20268, during 
normal business hours on a date no later 
than that specified for such filing. Doc
uments received after the close of normal 
business hours or on a Saturday, Sun
day, or holiday, shall be deemed to be 
filed on the next regular business day. 

(b) Acceptance for filing. Only such 
documents as conform to the require
ments of this part and any other appli
cable rule, regulation or order of the 
Commission shall be accepted for filing. 
Unacceptable filings will be rejected by 
the Secretary and will not be included 
in the file in the proceeding involved. 
The Secretary shall notify the sender of 
any unacceptable document and all par
ties to the proceeding in which such doc
ument was tendered that such document 
was rejected. Acceptance for ftling shall 
not waive any failure to comply with 
the rules, and such failure may be cause 
for subsequently striking all or any part 
of any document. 
§ 3001.10 Form and number of copies 

of documenl8. 
(a) Typewritten. If not printed, docu

ments filed with the Commission shall 
be typewritten on paper of letter size, 8 
to 8% inches wide by lOy:! to 11 inches 
long, with left-handed margin not less 
than 1 % inches wide and other margins 
not less than 1 inch, except that tables, 
charts or special documents attached 
thereto may be larger if required, pro
vided that they are folded to the size 
of the q,gcument to which they are at
tached. (!'he impression shall be on only 
one side of the paper unless there are 
more than 10 pageslThe text shall be 
double-spaced except that footnotes and 
quotations of more than a few lines may 
be single spaced. Type not smaller than 
elite shall be used. If the document is 
bound, it shall be bound on the left 
side. Copies of documents for filing and 
service may be reproduced by any dupli
cating process that produces clear and 
legible copies. 

(b) Printea. Printed documents filed 
with the Commission shall, insofar as 
practicable, not be less than 10-point 
type adequately 'leaded, on unglazed 
paper cut or folded to a size of 8 to 8 ~':! 
inches wide and lOy:! to 11 inches long, 
with inside margin not less than 1 inch 
wide, and with double-leaded text and 
single-leaded, indented quotations. 

(c) Number of copies. Except for cor
respondence or M ,otherwise may be re
quired by the Commission, the Secretary, 
or the presiding officer in any pI'oceeding, 
an original a.nd 14 fully conformed copies 
of e8£h document required or permitted 
to be filed under this part shall be filed 
with the Secretary. The copies need not 
be signed but shall show the full name of 
the person signing the oliginal document 
and the certificate of service attached 
thereto. 
§ 3001.11 General conlenls of docu

ments. 
(a.) Caption and title. Tbe caption of 

a document filed with the Commission in 
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any proceeding shall clearly show the 
docket designation a.nd title of the pro
ceeding before the Commission. The title 
of such document shall show the name 
of the person in whose behalf the filing 
is made and a brief description of the 
docwnent or the nature of the relief 
sought therein · (i.e., motion for exten
Sion, brief on exceptions, complaint. peti
tion to intervene, answer to complaint). 
If the document is filed on behalf of more 
than one person, a Single name only 
need be included in the title. . 

(b) Designation 0/ person to receive 
service. The first page of the initial docu
ment filed by any person in any proceed
ing shall state the name and full post 
office address of the person or persons 
who may be served with any docmnents 
relating to the proceeding. 

(c) Contents. In the event tllere is no 
rule, regulation or order of the Commis
sion which specifically presClibes the 
contents of any document to be filed, 
such document shall contain a proper 
identification of the parties concerned 
and a concise but complete statement 
of the relief sought and of the f8£ts and 
citations of authority and precedent 
relied upon. 

(d) I1nproper matter. Defamatory, 
scurrilous, or unethical matter shall not 
be included in any document filed with 
the Commission. 

(e) Subscription. The original of any 
document filed with the Commission 
shall be signed in ink by the participant 
filing the same or by an authorized of
ficer, employee, attorney or other repre
sentative, and all other copies of such 
document filed with the Commission and 
served on the participants in any pro
ceeding shall be fully conformed thereto. 
The signatw'e of any person subscribing 
any document filed with the Commission 
constitutes a certification that he has 
read the document being subscribed and 
filed; that he knows the contents 
thereof; that if executed in any repre
sentative capaCity, the document 11M 
been subscribed and executed in the ca
pacity specified in the document with 
full power and autholity so to do; that to 
the best of his knowledge, information 
and belief every statement contained in 
the document is true and no such state
ments are misleading; and that snch 
document is not filed for purposes of 
delay. 

(f) Table of contents. All documents 
other than briefs filed with the Commis
sion consisting of 20 or more pages shall 
contain a subject-index of the matter 
in such document with page references. 

(g) Certificate of service. There shall 
be attached to the original of each docu
ment filed with the Commission a cer
tificate of service signed in ink showing 
service on all partiCipants in a _proceed
ing M prescribed by § 3001.12. All other 
copies filed and served shall be fully 

-conformed tl:ereto. 
§ 3001.12 Sel'vice of documents. 

(a) Service by the Commission. No
ticeS, orders, and other similar doc
uments issued by the Commission or 
presiding officer shall be served by the 
Secretary upon the pa.rticipants in the 
proceeding individually or by such groups 

as may be directed by the Commission 
or presiding officer. ' 

(b) Seroice by the parties. Every 
document filed by any person with the 
Commission in a proceeding shall be 
served by the person filing such document 
upon the participants in the proceeding 
individually or by such groups as may 
be directed by the Commission or presid
ing officer. 

(c) Limitation on extent oj service. To 
avoid the imposition of an unreasonable 
bW'den upon participants, the Commis
sion or the presiding officer may, by ap
propriate order, limit service to service 
upon participants intending to actively 
partiCipate in the hearing, or upon a per
son or persons designated for properly 
representa-tive groups, or by- reqUiring 
the making of documents available for 
convenient public inspection, or by any 
combination of such methods. 

(d) Service list. The Secretary shall 
maintain a current service list in each 
proceeding which shall include the par
ticipants in that proceeding and the per
son or persons designated for service of 
documents by each party with the ad
dress designated in the party's initial 
pleading in such proceeding or a notice 
of appearance as provided in § 3001.6(c) ; 
provided, however, the Secretary is not 
l'equired to include on such list more 
than two designated representatives for 
any party to the proceeding. The service 
list shall show the participants actively 
,participating in the hearing and rep
resentative groups established pursuant 
to paragraph (c) of this section. Service 
on the persons, active participants or 
groups on the Secretary's service list in 
any proceeding, as directed by the Com
mission or hearing officer, shall be 
deemed service in compliance \vith the 
requirements of this section. 

(e) Method of service. Service may be 
made by first class mail or personal de
livery to the address shown for the per
sons designated on the Secretary's serv
ice list. Service upon the Postal Service 
shall be made by delivering or mailing 
the same to the Office of the Assistant 
General Counsel, Postal Rates and Mail 
Clru;sificatiol1s Divisions, U.S. Postal 
Sen-ice, Washington, DC 20260. 

(f) Date of service. Whenever service 
is made by mail, the date of mailing shall 
be the date of service. Whenever service 
is made by personal delivery, the date 
of such delivery shall be the date of 
service. 

(g) Form 0/ certificate 0/ service. The 
certificate of service shall show the name 
of the participant or his counsel making 
service, the date and place of service, and 
include the statement that "I hereby 
certify that I have this day served Ule 
fOl:egoing document upon all participants 
of record in this proceeding in accord
ance with section 12 of the rules of 
practice." 
§ 3001.13 Dockf'l and Iwaring culendar. 

The Secretary shall maintain a docket 
of all proceedings, and each proceeding 
as initiated shall be assigned an appro
priate designation. The Secretary shall 
mainbain a hearing calendar of all pro
ceedings which have been set for hearing, 
which proceedings shall be heard on the 
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date set In the hearing order, except that 
the Commission maY!Qr cause, with or 
w1thou~ matton, at any time with due 
notice to the pa.rties advance or post.
pone the da te of hearing. The docket 
and hearing calendar shall be available 
for public inspection dUl'ing the office 
hours of the Commission, insofar as con
sistent with the proper discharge of the 
Commission's duties. 
§ 3001.14 Consolidation and separation 

of proceedings, 
The Commission, with or ",ithout mo

tion, may order proceedings involving re
lated issues or facts to be consolidated 
for hearing of any or all matters in is
sue in such proceedings. The Commis
sion may sever proceedings which have 
been consolidated, 01' order separate pro
ceedings on any issue presented, if it ap
pears that separate proceedings will be 
more convenient, expeditious, or other
wise appropriate. 
§ 3001.15 Computation of time. 

Except as otherwise provJded by law, 
lt1. computing tIllY pertoo of time pre
scribed 01' allowed by th1s part, or by any 
notice, orde.t', rule or regulation of the 
Commission or a presidIng officer, the 
day of the act, event, or default after 
which the designated period of time be
gins to run is not to be included. The 
last day of /ihe ):le1wd so computed 15 to 
be Included unless 1t; is a sattD:day, Sun
day, or legal holida;y for the CommisSion, 
in which event the period luns uotil the 
end of the next day which is neHher a 
SatUl'day, Sunday, or holiday. A part
day holiday shall be considered as other 
days and not as a holiday. 
§ 3001.16 Continuances and exlensions 

of time. 
Continuances of any proceeding or 

hearing and extensions of time for mak
ing any filing or performing any act re
quired or allowed to be done within a 
spec1fled timlao or by a specified date may 
be granted by the Comm1ss1on or libe pre
siding omoel' upon motion for good cause 
shown unless the time for perlormance 
or :filing 18 limited by Sta.tllte. Requests 
fol' extension of time sha.ll pe by written 
motioD ~ely :filed with the Commis
sion stating the facts on which the a.'p
plication rests, except that after a hear
ing has convened, such requests shall be 
made by ,written or oral motion to the 
presiding officer. Requests for continu
ances or extensions of time may as a 
matter of discretion be acted upon with
out waiting for answers thereto. 
§ 3001.17 Notice of proceeding. 

(a) When issued. The Commission 
shall issue a notice of a proceeding to be 
determined on the record with an op
portunil;y for any 1nterested person to 
request abeadngwhenevei: 

0) The Postal Service files a fOlma! 
request that the Commission submit 
a recommended decision on ch8llg'e8 in 
postal rates or .fees or este.bllsInng or 
changing the maU c1assUica~lon sched
Ule; 

(2) The Conun1ssion proposes on Its 
own Initiative to issue a recommended 
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decision on changes in the mati classi
fication schedule; 

(3) The Postal Service files a request 
with the Commission to issue an advisory 
opinion on a proposed change in the na
tUl'e of postal services which wlll gener
ally affect service on a nationwide or 
substantially nationwide basis; 

(4) The Commission in the exercise 
of its discretion determines that an op
portunity for hearing should b~ provided 
with regard to a complaint filed PUl'
suant to Subpart E of this part; or 

(5) The Commission in the exercise 
of its discretion determines to institute 
any other proceeding under the Act. 

(b) Publication and service of notice. 
Each notice of proceeding shall be pub
lished in the FEDERAL REGISTER and served 
on the Postal Service, and the com'plain~ 
ant in a complaint proceeding. 

(c) Contents of notice. The notice of 
a proceeding shall include the follow
ing: 

0) The genert\l nature of the proceed
ing Involved in t.erms of the categories 
listed in paugraph (a) o! this section: 

(2) A reference'to the legal authority 
under which the proceeding is to be con
ducted; 

(3) A concise description of proposals 
for changes in rates or fees, proposals 
for the establishment of or changes in 
the mail classification schedule, or pro
posals for changes in the nature of 
postal services or, In the case of a com
plaint, an identification of the com
plainant and a concise description of the 
subject matter of the complaint; 

(4) The date by which petitions for 
leave to intervene and requests for hear
ing must be filed; and 

(5) Such other information as the 
Commission may desire to include. 
§ 3001.18 Nature of proceedings. 

(a) Proceeilings to be set Jor hearing, 
In any case noticed for a. proceeQIng ~ 
be determined on the record PlU"I>"URnt to 
§ 3001.17, the Commission shall hold a 
public hearing if a hearing is requested 
by any party to the proceeding or if the 
Commission in the exercise of its discre
tion determines that a hearing is in the 
public interest. The Commission may 
give notice of its determination that a 
hearing shall be held i n its original no
tice of the proceeding or in a. subsequent 
notice issued pmsunnt to paragraph (b) 
of this sectlon and § 3001.19. 

(b) Procedure - in hearing cases. In 
proceedings which are to be set for hear
ing, the Commission shall issue a notice 
of hearing or prehearing conl'e.renee pur
suant to § 3001.19. After tn~ comPletion 
of the hearing, \;be Co~on or the 
presiding officer shall receive such briefs 
and hear such oral argument as may be 
ordered by the CommIssion or the pre
siding ofifcer pursuant to §f 3001.34 to 
3001.37, and the Comm1s$lon shall then 
issne a recommended de((1sion, advisory 
oplDfon or pu):>li4 report, as appropliate, 
in aceo'[d~ with the provisions of 
§§ 3001.3'8 to 3001.39. 

(c) Procedure in non-hearing cases. 
In any case noticed tor a proceeding to 
be determined on the record in which 8 
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hearing is not requested by a.ny party or 
ordered by the Commission, the Coin~ 
mission or the presiding officer shall issue 
a notice of the procedure to be followed 
with regard to the filing of briefs and 
oral argument, and a recommended de
cision, advisory opinion, or public report, 
as appropriate, shall then be issued pUl'
suant to the prOvisions of § § 3001.34 to 
3001.39. The Commission or presiding 
officer may, if necessary or desirable, call 
procedUl'al conferences by issuance of a 
notice pW'suant to § 3001.19. 

§ 3001.19 Notice of prehearing confer
ence or hearing. 

In any proceeding noticed for a pro
ceeding on the record pursuant to 
§ 3001.17, the Commission shall give due 
notice of any prehearing conference or 
nearing in the notice of proceeding by 
including therein the time and place of 
the conference or llearing or by subse
quently issuing a notice of prehearing 
conference or hearing. Such notice of 
prehearing conference or bearing snall 
give the tI tle and docket designa.tlon of 
the proceediilg, 8 reference to the origi
nal notice of proceeding and the da.te of 
such notice, and the tine and place of 
the conference or hearing ana the desig
nation of the pres!dlng o.l'iicer. Simtlar 
notice shall be issued of the time and 
place where a hearing will be reconvened 
unless announcement was made thereof 
by the presiding officer ali the Mjoum
ment of an earlier ses:>ion of the pre
hearing COJ;l..l.:eience or hearing. Such 
notices shall be published in the FEn
ERAL REGISTER and served on all partici
pants in the proceeding involved. 
§ 3001.20 Formal interventions, 

(a) Who ?naY intervene. A petition for 
leave to intervene will be entertained in 
those cases that are noticed for a pro
ceeding pursuant to § 3001.17 from any 
person claiming an interest of such 
nature that his intervention is necessary 
or appropriate to the administration of 
the Act, 

(b) contents of petitions, A petition to 
intervene shall cleatIy and coneisely t 
forth the nature -and extent of the peti
tioner'S interest in the Issues to b~ de
cided, including the classifications of 
~stal 'service utl,l;ized by tbe petitioner 
giving rise to b1s interest in the proceed
$ng, and the. posttion of tbe pet1~oner 
willi rega,rd to the proposed cbanges in 
postal rates, :fees, classifications, or sel"V
ces, ~r t.be subjec~ maLter of the com-

plaint, as described in the notice of the 
proce~g. Such petition shaJl aflirma
tively state whether or not the petitioner 
requests a hearing or in Ueu thereot, a 
conference .. and whet.iler or 'no~ the petl~ 
idoner intends to actI~ely ~ate in 
8. beating. Such petition shall also in~ 
clude on page one thereof the name and 
tull malIib,g address of the persOD or 
persons who are to Ieeeive serv1ce Of MY 
document-'l relating to such proceedlng. 

(e) Form. and time 0/ f/lilLg o{ veti
tic)tts. Petitions to intervene shall be rued 
no ll1j~r than the date fixed tor bhe lillng 
of suoh petitions in any notice 01' order 
with :respect to the proceeding issued by 
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the Commission or its Secretary, wlless 
in extraordinary circumstances. for good 
cause shown, the Commission authorizes 
a late filing. Petitions to intervene shall 
conform to the requirements of §§ 3001.9 
to 3001.11 and shall be served on the 
Postal Service and the complainant in a 
complaint proceeding pursuant to 
§ 3001.12. 

(d) Answers. Answers to petitions to 
intervene may be filed by any party to a 
proceeding or any person who has filed 
a petition to intervene therein no later 

. than '1 da s attar e " i . 

(e) Actfon on petitions. As soon as 
practicable after the expiration of the 
time for filing answers to petitions to 
intervene, the Commission shall rule on 
each petition to intervene and shall grant 
or deny such intervention or may, if 
found to be appropriate, authorize 
limited partiCipation. 

(f) Effect oj granting intervention. A 
person permitted to intervene shall be a 
party to the proceeding, subject. however, 
to the right of the Commission or the 
presiding officer as specified in § 3001.24 
to require two or more interveners hav
ing substantially like interests and pOSi
tions to join together for purposes of 
service of documents, presenting evi
dence, making and arguing motions and 
objections, cross-examining witnesses, 
filing briefs, and presenting oral argu
ments to the Commission or presiding 
officer. No decision granting intervention 
to any person shall be deemed to con-

• stitute a decision that the intervening 
party has such an interest in the pro
ceeding that he would be aggrieved by 
an ultimate decision or order of the 
Commission. 
§ 3001.21 ~ to the Commission. 

(a) Scope and. contents. An applica
tion to the Commission for an order or 
ruling not otherwise speCifically provided 
for in th1s part shall be by motion. Mo
tions shall set forth with particularity 
the ruling or relief sought, the growlds 
and basis therefor, and the statutory 01' 
other authority relied upon, and shall be 
filed with the Commission alld served 
pursuant to the provisions of § § 3001.9 
to 3001.12. 

(b) Answers. Within 7 days after a 
motion is filed, or sucfi other period as 
.trie Commission may fix, any party to the 
proceeding may file and serve an answer 
in support of or in opposition to the mo
tion pursuant to §§ 3001.9 to 3001.12. 
Such answers shall state with particular
ity the position of the participant with 
regard to the ruling or relief requested in 
the motion and the grounds and basis 
and statutory or other authority relied 
upon. Unless the Commission otherwise 
provides, no reply to an answer or any 
further responsive document shall be 
filed. 
§ 3001.22 Requests fo.' waiver. 

Upon request by motion, any require
ment of any subpart of this Part 3001 
may be waived in whole or in part to the 
extent permitted by law upon a showing 
that such waiver will not unduly preju
dice the interests of other participants 
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and is consistent with the public inter
est and the Commission's expeditious dis
charge of its responsibilities under the 
Act. A request for waiver shall not be 
entertained unless it is timely filed so as 
to pertnit Commission disposition of the 
request prior to the date specified for the 
requirement for which waiver is re
quested. The pendency of a request for 
waiver does not justify or excuse any 
person from timely meeting the require
ments of this part. 
§ 3001.23 Presiding officers . 

(a) Authority delegated. Presiding of
ficers shall have the autholity, within the 
Commission's powers and subject to its 
published rules, as follows: 

(1) To regulate the course of the hear
ing, including the recessing, reconvening, 
and adjournment thereof, unless other
wise directed by the Commission, as pro
videdin § 3001.16; 

(2) To administer oaths and affirma
tions; 

(3) To issue subpoenas authorized by 
law; 

(4) To rule upon offers of proof and 
receive relevant evidence; 

(5) To take or authorize that deposi
tions be taken as provided in § 3001.33; 

(6) To hold appropliate conferences 
before or during hearings and to rule 
on matters raised at such conferences in
cluding those specified in paragraph (d) 
of § 3001.24; 

(7) To dispose of procedural requests 
or similar matters but not, before their 
initial or recommended decision, to dis
pose of motions made dUling hearings to 
dismiss proceedings 01' other motions 
which involve a final determination of 
the proceeding; 

(8) Within their discretion, or upon 
direction of the CommiSsion, to certify 
any question to the Commission for its 
consideration and disposition; 

(9) To submit an initial or recom
mended decision in accordance with 
§§ 3001.38 and 3001.39; and 

(0) To take any other action neces
sary or appropriate to the discharge of 
the duties vested in them, consistent with 
the statutory or other authorities under 
which the Commission functions and 
with the rules, regulations, and policies 
of the Coirunission. 

(b) Conduct oj hearings. It is the duty 
of the presiding officer to conduct a fair 
and impartial hearing and to maintain 
order. Any disregard by participants or 
counsel of his rulings on matters of order 
and pl'Ocedure shall be noted on the rec
ord, and where he deems it· necessary 
shall be made the subject of B special 
written report to the COmmission. In the 
event that participants or cOWlSel should 
be guilty .of disrespectful, disorderly, or 
contumacIOUS language or conduct in 
connection with any hearing, the presid
ing officer immediately may submit to 
the Commission his report thereon, to
gether with his recommendations, and 
in his discretion, suspend the hearing. 

(c) Limitations. Presiding officers shall 
perform no duties inconsistent with their 
duties and responsibilities as such. Ex
cept to the extent required for the dis
position of ex parte matters as authol'i~ed 

by law and by the rules of the Commis
sion, no presiding officer shall, in any 
proceeding in which the Commission may 
so direct, or in any proceeding required 
by statute to be determined on the record 
after opportunity for hearing, consult 
any person on any matter in issue unless 
upon notice and opportunity for all par
ticipants to be heard. 

(d) Disqualification. A presiding offi
cer may withdraw from B proceeding 
when he deems himself disqUalified, or 
he may be withdrawn by the Commission 
for good cause found after timely affida
vits alleging personal bias or other dis
qualifications have been filed. 
§ 3001.24 Prehe.aring conferences. 

(a) Initiation and purpose~. In any 
proceeding the Commission or the presId
ing officer may, with or without motion, 
upon due notice as to time and place, 
direct the participants in a proceeding to 
appear for a prehearing conference for 
the pW'Poses of considering all -possible 
ways of expediting the proceeding, in
cluding those in paragraph (d) of this 
section. It is the intent of the Commis
sion to issue its recommended decision or 
advisory opinion on requests under sec
tions 3622, 3623, and 3661 of the Act with 
the utmost practicable expedition. The 
Commission directs that these prehear
ing procedures shall be rigorously pur
sued by the presiding officer and all par
ticipants to that end. 

(b) Injormal off-the-record proce
dures; In order to make the prehearing 
conference as effective as possible, the 
presiding officer may, in his discretion, 
direct that conferences be held off the 
record at the beginning of a prehearing 
conference or at other appropriate times, 
without the presiding officer being pres
ent. Such informal off-the-record con
ferences shall be presided over by the 
Commission's officer designated to rep
resent the interests of the general public 
or such other person as the participants 
may select. At such off-the-record con
ferences the participants shall be ex
pected to reach agreement on those mat
ters which will expedite the p):oceeding, 
including the matters specified in the no
tice of the prehearing conference, in the 
ruling of the presiding officer directing 
that the off-the-record conference be 
held and ,in paragrapll (d) of. this sec
tion. A report on the results of such off
the-record conference shall be made to 
the presiding officer on the l'ecord at a 
time spe<:ified by the presiding officer and 
he shall then determine the further pre
hearing procedures to be followed. 

(c) Required preparation and cooper
ation oj all parties. All participants in 
any proceeding before the Commission 
are required and expected to come to the 
prehealing conference fully prepared to 
discuss in detail and resolve all matters 
specified in paragraph (d) of this sec
tion, and notice of the prehearing con
ference, and such other notice or agenda 
as may have been issued by the Commis
sion or the presiding Officer. All partici
pants are required and expected to co
operate fully at 'all stages of the proceed
ing to achieve these objectives, through 
thorough advance preparation for the 
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prehearing conference, including infor
mal communications between the par
ticipants, requests for discovery and ap
proPliate discovery procedures at the 
earliest possible time and no later than 
at the prehearing conference, and the 
conunencement of preparation of evi
dence and cross-examination, The fail
ure of any participant to appear at the 
prehearing conference or to raise any 
matters that could reasonably be antic
ipated and resolved at the prehearing 
conference shall not be permitted to un
duly delay the progress of the proceeding 
and shall constitute a waiver of the 
lights of the participant with regard 
thereto, including all objections to the 
agreements reached, actions taken, or 
rulings issued by the presiding officer 
with regard thereto. 

(d) Matters to be pursued. At the pre
hearing conference In any proceeding, 
the presiding officer and the participants 
shall consider and resolve the following 
matters: 

(1) The definition and simplification 
of the issues including any appropriate 
explanation, clarification, or amendment 
of any proposal, filing, evidence, com
plaint or other pleading filed by any 
participant. 

(2) AlTangement for timely comple
tion of discovery from the Postal Service 
or any other partiCipant with regard to 
information desired by any participant 
with regard to any issues in the proceed
ing or prior filings, evidence or pleadings 
of any participant. 

(3) Agreement as to procedures 
for timely discovery with regard to 
any future evidentiary filings of any 
participant. 

(4) Stipulations, admissions or con
cessions as to evidentiary facts, and 
agreements as to documentary matters, 
exhibits and matters of official notice, 
which will avoid unnecessary proof or 
dispute. 

(5) Grouping parties with substan
tially like interests for purposes of pre
senting evidence, making and arguing 
motions and objections, cross-examin
ing witnesses, filing briefs, and present
ing oral argument to the Commission or 
presiding officer. 

(6) Disclosure of the number, identity 
and qualifications of \vitnesses, and the 
nature of their testimony, particularly 
with respect to the policies of the Act 
and, as applicable according to the 
nature of the proceedin3', each factor 
stated in section 3622 or 3623 of the Act. 

(7) Limitation of the scope of the evi
dence and the number of witnesses to 
eliminate irrelevant, immaterial, or cu
mulative and repetitious evidence. 

(8) Procedures to direct and control 
the use ot'dlscevery ptior to the hearing 
and submission of Wtitteil testimony and 
exhibits on ma.ttei'S in dIspute so as to 
l'estrlct to a \>~e mi:nimum the amount 
of hearing tline l'equired for oral cross
examination of witnesses. 

(9) Division of the proceeding where 
practicable into two or more phases .for 
separate simultaneous hearings. 

(10) Fixing dates for the submission 
and service of such written testimony and 
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exhibits as may be appropriate in 
advance of the hearing. 

Ul) Order of presentation of the e"i
dence and cross-examination of witnesses 
so that the hearing may proceed in the 
most expeditious and orderly manner 
possible. 

(12) All other matters which would 
aid in an expeditious disposition of the 
proceeding, including consent of the 
participants to the conduct of the entire 
proceedings 01I the record. 

(e) Rulings by presiding officer. The 
presiding officer at such prehearing con
ference, irrespective of the consent of the 
participants, shall dispose of by ruling 
(1) any of the procedural matters 
itemized in paragraph (d) of this section 
and (2) such other procedural matters 
on which he is authorized to rule during 
the course of the hearing if ruling at this 
stage would expedite the proceeding. 
Either on the record at the conclusion of 
such prehearing conference, or by order 
issued shortly thereafter, the presiding 
officer shall state the agreements reached 
by the RartidplUlts. the actions taken, 
and ~lie rulings m~e by the presiding 
officer. Sucb rlillilgs sball control the sub
sequent course of the proceedings unless 
modified at the hearing to prevent 
manifest injustice. 

§ 3001.25 IlIIerrog~llorics for purpose 
of di~overy. 
) . "'" (a Servwe and contents. In the inter-

est of expedition and limited to informa
tion which appears reasonably calculated 
to lead to the discovery of admissible evi
dence, any participant may serve upon 
any other participallt in a proceeding 
,vrttten intenoga.tol1es, hl(11uding request 
:tor nonprfvil~ged information relevan~ to 
the subject matter in such proceeding, to 
be answered by the participant served 
who shall furnish such information as 
is available to the participant. A partic
ipan t through interl'qgatori,es may re
quire any otber particlpant to identJfy 
each Pel.'$On whom the ()ther participant 
expects to eall as a witness at th.e bear
ing and to state the subject matter on 
which the witness is expected to testify. 

(b) Answers and objections. Each in
terrogatory shall be answered separately 
and fully in writing under oath, unless 
it is objected to. in which event the rea
sons for objection shall be stated in lieu 
of an answer. An interrogatory otherwise 
proper is not necessarily objectionable 
because an answer would involve an 
opinion or contention that relates to fact 
or the application of law to faot, but the 
CommiSSion 01' presiding- officer may er
da: that such an interrogatory need not. 
be answered until a prebearing confer
ence or other later time. The answers are 
to be signed by the person making them 
'and the objectlo.ns signed by the attorney 
Inak1n.g them. Tb,e party upon ~om the 
interroga.tories have been served shall 
serve a copy of the answers and objec
tions if any, within 10 days after service 
of the interrogatOlies or within such 
other period as may be fixed by the pre
siding officer, but before the conclusion 
of the hearing. 

(c) SUpplemental answers. A partici
pant.who has answered interrogatories is 

·i 
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under the duty to seasonably amend a 
prior answer if he obtains information 
upon the basis of which he knows that 
the answer was incorrect when made or 
is no longer true. ' 

(d) Orders. The Commission or the 
presiding officer may order that any par
ticipant or person shall answer on such 
terms and conditions as are just and may 
for good cause make any protective order, 
including an order limiting or condition
ing interrogatories, as justice requires to 
protect a party or person from undue 
annoyance, embarrassment, oppression, 
or expense. 

§ 3001.26 Rcql1esls for produclion of 
docmnenls or ll,ings for purpose of 
discO\'cry. 

(a) Service and contents. In the inter
est of expedition and limited to informa
tion which appears reasonably oalculated 
to lead to the discovery of admissible evi
dence, any participant may serve on any 
other participant to the proceeding a re
quest to produce and permit the partici
pant making the request, or someone act
ing in his behalf, to l:ll.Spect and copy 
any d~ignnted documenUi or tbings 
w~h constltute or contlltn mat~, not 
privileged, wQ.lch are relevant to the sub
ject matter involved in the proceeding 
and which are in the custody or control 
of the participant upon which the request 
is served. The request shall set forth the 
items to be inspected either by individual 
item or category, and describe each item 
and category with reasonable particular
ity, and shall specify a reasonable time 
place and manner of making inspection: 

(b) Answers and objections. The par
ticipant upon whom the request is served 
shall serve a written answer on the par
ticipant who filed the request within 5 
days after the service of the request; or 
within such other period as may be fixed 
by the presiding officer. The answer shall 
state, with respect to each item or cate
gory, that inspection will be permitted as 
requested unless the request is objected 
to, in which event the reason for the 
objection shall be stated. If objection is 
made to part of an item or category, the 
part shall be specified. 

(c) Orders. The Commission or the 
presiding officer may, on such terms and 
conditions as are Just and reasonable, 
order thB:t any participant .ill Il pro
ceeding llhaU repSoDd to a request for 
inspection, ana may make any protec
tive order of the nature provided in par
agraph (d) of § 3001.a5 as ma ' be 
approptiaLe. 

§ 3001.27 Requests for admissions for 
purpose of disco-·ery. 

(a) Service and content. In the inter
est of expedition any participant may 
serve upon any other participant a writ
ten request tOl' the admission. for pur
poses of the pending proceeding only, of 
any relevant, unprivileged facts. includ
ing lihegenuineness of any documents or 
exhibits to be presented in the hearing. 

(b) Answers and objections. Each 
matter of which an admission is re
quested shall be separately set forth and 
is admitted unless within 10 days after 
service of the request, or within such 
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other period as may be fixed by the pre
siding officer, the participant to whom 
the request is directed serves upon the 
participant requesting the admission a 
written answer or objection addressed to 
the matter which shall be signed by the 
particpant or his attorney. 

(c) Orders. If the Commission or pre
siding officer determines that an answer 
does not comply with the requirements 
of this rule, it may order either that the 
matter is admitted or that an amended 
answer be served, or may determine that 
final disposition of the request be made 
at a pretrial conference or at a desig
nated time prior to the hearing. 
§ 3001.28 Failure 10 comply with orders 

for discovery. 
If a particpant or an officer or agel;lt 

of a participant fails to obey an order 
of the Commission or the presiding offi
cer to provide or permit discovery, pur
suant to § § 3001.25 to 3001.27, the Com
mission or the presiding officer may make 
such orders in regard to the failure as are 
just, and among others, may direct that 
the matters regarding which the order 
was made or any other designated facts 
shall be taken to be estabUshed for the 
purposes of the proceeding in accordance 
with the claim of the participants ob
taining the order, or prohibit the dis
obedient participant from introducing 
designated matters in evidence, or strike 
the evidence, complaint or pleadings or 
parts thereof. 
§ 3001.29 SeUlemcnl conferences. 

Any participant in a proceeding may 
submit offers of settlement or proposals 
of adjustment at any time and may re
quest a conference between the partici
pants to consider such offers or pro
posals. The Commission or the presiding 
officer shall afford the partiCipants ap
propriate opportunity prior to or during 
the hearing for conferences for the pur
pose of considering such offers or 
proposals as time, the nature of the pro
ceeding, and the public interest permit. 
Unaccepted offers of settlement or ad
justment and proposed stipulations not 
agreed to shall be privileged and shall 
not be admissible in evidence against any 
participant claiming such privilege. 
§ 3001.30 Hearings. 

(a) How Initiated. Hearings for the 
purpose of taking evidence shall be ini
tiated by the issuance of a ' notice by 
the Commission as provided in § 3001.19. 

(b) Presiding otflcer. All hearings shall 
be held before the Commission sitting 
en banc, or a duly designated presiding 
officer. 

(c) Entering of appearances . The Com
mission or the presiding officer before 
whom the hearing is held will cause to be 
entered on the record all apt>earances to
gether with a notation showing in whose 
behalf each such appearance has been 
made. 

(d) Order of procedure. In public 
hearings before the Commission, the 
Postal Service shall open and close in 
proceedings which it has initiated under 
section 3622, 3623, or 3661 ot the Act, 
and a complainant shall open and close 
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in proceedings on complaints filed under 
section 3662 of the Act. With respect to 
the order of presentation of all other 
participants, and in all other proceed
ings, unless otherwise ordered by the 
Commission, the presiding officer shall 
direct the order of presentation of evi
dence and issue such other procedural 
orders as may be necessary to assure the 
orderly and expeditious conclusion of the 
healing. 

(e) Presentation by parties. Any par
ticipant shall have the right in public 
hearings of presentation of evidence, 
cross-examination, objection, motion, 
and argument. When objections to the 
admission or exclusion of evidence before 
the Commission or the presiding officer 
are made, the grounds relied upon shall 
be stated briefly. Formal exceptions to 
rulings are unnecessary. 

(f) Limitations on presentation of the 
evidence. The taking of evidence shall 
proceed with all reasonable diligence and 
dispatch, and to that end, the Commis
sion or the presiding officer may limit 
appropliately (1) the number of wit
nesses to be heard upon any issue, (2) 
the examination by any participant to 
specific issues, and (3) the cross-exami': 
nation of a witness to that required for 
a full and t.rue disclosure of the facts 
necessa.ry for the disposition of the pro
ceeding and to avoid lITelevant, imma
terial, or unduly repetitious testimony. 

(g) Motions during hearing. After a 
healing has commenced in a proceed
ing, a request may be made by motion 
to the presiding officer for any procedural 
ruling or relief desired. Such motions 
shall set forth the' ruling or relief sought, 
and state the grounds therefor .and stat
utory or other supporting authOlity. Mo
tions made during hearings may be 
stated orally upon the record, except that 
the presiding officer may require that 
such motions be reduced to writing and 
filed separately. Any participant shall 
have the opportunity to answer or object 
to such motions at the time and in the 
manner directed by the preSiding officer. 

(h) Rulings on motions. The presiding 
officer is authorized to rule upon any 
such motion not formally acted upon by 
the Commission prior to the commence
ment of a prehearing conference or hear
ing where immediate ruling is essential 
in order to proceed with the preheating 
conference or healing, and upon any mo
tion to the 'Presiding officer filed or made 
after the commencement thereof, except 
that no motion made to the presiding 
Officer, a ruling upon which would il;l
volve or constitute a final determination 
of the proceeding, shall be ruled upon 
affirmatively by the presiding officer ex
cept as a part of his intermediate de
cision. This section shall not preclude 
a presiding officer, within his discretion, 
from referring any motion made in hear
ing to the Commission for ultimate 
determination. 
§ 3001.31 Evidence. 

(a) Form and admissibility. In any 
public hearing before the Commission, 
or a presiding Officer, relevant and ma
terial evidence which is not unduly repe
titious or cumulative shall be admissible. 

Witnesses whose testimony is to be taken 
shall be sworn, or shall a.ffirm, before 
their testimony shall be deemed evidence 
in the proceeding or any questions are 
put to them. 

(b) Documentary. Documents and de
tailed data and information shall be 
presented as exhibits. Where relevant 
and material matter offered in evidence 
is embraced in a document containing 
other matter not material or relevant or 
not intended to be put in evidence, the 
participant offering the same shall plain
ly designate the matter offered excluding 
the immaterial or irrelevant parts. If 
other matter in such document is in 
such bulk or extent as would unneces
salily encumber the record, such docu
ment may be marked for identification, 
and, if properly authenticated, the rele
vant and material parts thereof may be 
read into the record, or, if the Commis
sion or the presiding officer so directs, a. 
true copy of such matter in proper form 
shall be received in evidence as an ex
hibit. Copies of documents shall be de
livered by the participant offering._.the 
same to the other participants or their 
attorneys appearing at the hearing, who 
shall be afforded an opportunity to ex
amine the entire document and to offer 
in evidence in like manner other ma
terial and relevant portions thereof. 

(c) Commission's files. In case any 
matter contained in a report or other 
document on file with the Commission 
is offered in evidence, such report or 
other docwnent need not be produced 
or marked for identification, but may be 
offered in evidence by specifying the re
port, document, or other file containing 
the matter so offered. 

(d) Public document items. Whenever 
there is offered in evidence (in whole 
or in part) a public document, such as 
an official report, decision, opinion or 
published scientific or economical statis
tical data issued by any of the Execu
tive Departments (or their subdivisions), 
legislative agencies or committees, or ad
ministrative agencies of the Federal Gov
ernment (including Government-owned 
corporations) and such document. (or 
part thereof) has been shown by the 
offeror thereof to be reasonably available 
to the public, sllch document need not 
be produced or physically marked for 
identification, but may be offered in evi
dence as a public document item by 
clearly identifying the document and 
the relevant parts thereof. 

(e) Prepared testimony. Unless the 
presiding officer otherwise directs, the di
rect testimony of witnesses shall be re
duced to writing and offered either as 
such or as an exhibit. 

(f) Form of prepared testimony and 
exhibits. All prepared testimony and ex
hibits of a documentary character shall, 
so far as practicable, conform to the re
quirements of § 3001.10 (a) and (b). 

(g) Copies to participants. Except as 
otherwise provided in these rules, copies 
of prepared testimony and exhibits shall 
be furnished to the presiding officer and 
to the participants or counsel, unless the 
presiding officer otherwise directs. In ad- . 
dition, .unless otherwise directed by the 
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presiding officer, eight copies of all pre
pared testimony and exhibits shall be 
furnished for the use of the Commission._ 

(h) Reception and ndi71.g. The pre
siding officer shall rule on the admissibil
ity of evideuce and otherwise control the 
raC'eptlon of evidence so as to confine it 
to tbe iSsues :In t:.be proceed.il1g. 

(l) Offers of proof. Any offer of proof 
made in connection with any ruling of 
the presiding officer rejecting or exclud
ing proffered oral testimony shall con
sist of l3. statement of the SUbstance of 
the evidence which counsel contends 
would be adduced by such testimony; and 
if the excluded evidence consists of evi
dence in documental;y or wlitten form, 
or of l"eference to documents or records, 
a copy of such evidence shall be marked 
for identification and shall constitute 
the offer of proof. 

(j) Official notice of facts. Official no
tice may be taken of such matters as 
might be judicially noticed by the courts 
of the United states or of any other mat
ter peculiarly within the general knowl
edge of the Commission as an expert 
body: Provided, That any participant 
shall, on timely request, be afforded an 
opportunity to show the contrary. 
§ 3001.32 Appeals from .... Hngs or the 

presiding officer. 

(a) During hearing or conference. 
Rulings of the presiding officer may be 
appealed by participants during the 
course of conferences or hearings only in 
extraordinary circumstances where the 
presiding officer shall find that prompt 
decision by the Commission is necessary 
to prevent detriment to the public in
terest. In such instance the appeal shall 
be referred forthwith by the presiding 
officer to the Commission for determi
nation. 

(b) Commission action. Unless the 
Commission acts upon questions referred 
by the presiding officer within 7 days 
after referral, the appeal shall be deemed 
to be denied. The participants 1n the 
proceeding shall be notified by the pre
siding officer of the date of referral. 
§ 3001.33 Depositions. 

(a) When permisSible. The testimony 
of a witness may be taken by deposition 
upon authorization by the Commission 
or the pres1ding officer on application of 
allY participant before the hearing is 
closed. An authorization to take the dep
osition of a witness will be issued only if 
(1) the person whose deposition is to 
be taken would be unavailable at the 
hearing, or (2) the deposition is deemed 
necessary to perpetuate the testimony of 
the witness, or (3) the taking of the dep
osition is necessary to prevent undue and 
excessive expense to a participant and 
will not result in undue delay or an un
due bW'den to other participants. 

(b) Application. An application for 
Ruthorization to take testimony by dep.
osition shall be filed in duplicate with the 
c~mmlsslon or tl;l.e presiding officer and 
1ihall state (1-) the name,1dentlfication. 
and post; office addl:ess ot the witnes.s,· 
(2) the subject matter of the testfmony. 
(3) the time and place of taJdng the dep .. 
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osition, (4) the name, identification, and 
post office address of the officer before 
whom the deposition is to be taken, and 
(5) the reasons why the testimony of 
such witness should be taken by dep
osition. 

(c) Authorization. If the application 
so warrants, the Commission or the pre
siding officer will issue and serve or cause 
to be served on the participants within a 
reasonable time in advance of the time 
fixed for taking testimony, an authoriza
tion for the taking of such testimony by 
deposition. Such autho.rization shall 
name the witness, and the time, place, 
and officer before whom the deposition 
shall be taken, and shall specify the num
ber of copies of the deposition to be 
submitted to the Conunission. The au
thorization may include such terms and 
conditions as the Commission or the pre
siding officer deems fair and reasonable. 

(d) Qualifications of Officer before 
whom taken. Such deposition may be 
taken before a presiding officer or other 
authOlized representative of the Com
mission, or any officer, not being counsel 
or attorney for any participant or hav
ing an interest in the proceeding, au
thorized to administer oaths by the laws 
of tlie United States or of the place 
where the deposition is to be taken. 

(e) Oath and redUction to writing. 
The officer before whom the deposition 
is to be taken shall put the witness on 
oath or affirmation and shall personally, 
or by some one acting under his direc
tion and in his presence, record the ex
amination of the witness. The examina
tion shall be transcribed in the form 
specified in § 3001.10Ca), signed by the 
witness, and certified in the usual form 
by the officer. The original of the deposi
tion, together with the number of copies 
required by the authorization to be made 
by such officer, shall be forwarded by 
the officer to the Secretary by personal 
delivery or registered mail. Upon receipt 
the Secretary shall hold the original for 
use in the hearing upon request by any 
participant and shall make copies avail
able for public inspection. 

(f) Scope and conduct of examina
tion. Unless otherwise directed in the au
thorization, the witness may be ques
tioned regarding any matter which is 
relevant to the issues involved in the 
proceeding. Participants shall have the 
right of cross-examination and objec
tion. In lieu of participation in the oral 
examination, participants may transmit 
written intelTogatories to the officer who 
shall propound them to the witness. 

(g) Objections. The officer before 
whom the deposition is taken shall not 
have the power to rule upon procedural 
matters or the competency, materiality, 
or relevancy of questions. Proeedural 
objections or objections to questions of 
evidence shall be stated briefly and re
corded in the deposition without argu
ment. Objections not stated before the 
officer shall be deemed waived. 

(h) When a part of the record. No 
portion of a deposition shall constitute 
a part of the record in the proceeding 
tmless received in evidence by the pre
siding officer. If only a portion of the 
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deposition is offered in evidence by a 
participant, any other participant may 
require him to introduce all of it which 
is relevant to the part introduced, and 
any participant may offer in evidence 
any other portions. 

(i) Fees. Witnesses whose depositions 
are taken a.nd the officer taking the same 
shall be entitled to the same fees as are 
paid for like services in the Distlict 
Courts of the United States to be paid 
directly by the participant or partiCi
pants on whose application the deposi
tion was taken. 
§ 3001.34 llt·iefs. 

Ca) When filed. Such bliefs shall be 
filed in any proceeding as may be ordered 
by the Conunission or the presiding of
ficer. The determination of what, if any, 
briefs are to be filed and the time to be 
allowed for the filing of bliefs shall give 
regard to the tinlely issuance of a recom
mended decision or advisory opinion to 
the Postal Service within .the contempla
tion of sections 3641<a) and 3661 of the 
Act. In addition, subject to such con
sideration, due l'egard shall be given to 
the nature of the proceeding, the com
plexity and importance of the issues in
volved, and the ma.gnitude of the record. 
In cases subject to a limitation on the 
time available to the Commission for 
deciSion, the Commission shall generally 
direct that each participant shall file 
a single brief at the same time. In cases 
where, because of the nature of the is
sues and the· record or the limited num
ber of participants involved, the filing 
of initial and reply briefs or the filing 
of initial, answering, and reply briefs, 
will not unduly delay the conclusion of 
the proceeding and will aid in the propel' 
disposition of the proceeding, the par
ticipants may be directed to file more 
than one blief and at different times 
rather thah a single blief at the same 
time. 

(b) Contents. Each brief filed with the 
Conunission shall be as concise as pos
sible: within any page limitation specified 
by the Conunission or the presiding of
ficer, and shall include the following in 
the Ol'der indicated: 

(1) A subject index with page refer
ences, and a list of all cases and author
ities relied upon, an-anged alphabet
ically, with references to the pages where 
the citation appears; 

(2) A concise statement of the case 
from the viewpoint of the filing partici
pant; 

(3) A clear, concise and definitive 
statement of the position of the filing 
participant as to the proposals of the 
Postal Service, the subject matter of the 
complaint, or recommended decision, ad
visory opin10n, or public report to be 
issued; 

(4) A discussion of the evidence, rea- . 
sons, and authorities relied upon with 
exact references to the record and the 
authorities; and 

(5) Proposed findings and conclusions 
with appropriate references to the record 
or the prior discussion of the evidence 
and authorit1es relied upon. 
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(c) Incorporatio,& by refere1lCeso Briefs 
before the Commission or ~ pril~(lli:Ig 
ofi'lcer shall be completely se1f-con~med 
a.nd shall not incorpora.te by refet'ence 
any portion of any othet' prie!, pleading 
010 documento 

("d) ExCe7"pts froll' the record. Testi
mony and exhibits shall not be quoted 
01' included in briefs except for short 
excel;'pt$ \:Ierttnen to the argument 
presentedo 

(e) Filing and service. Briefs shall be 
filed in the form and maimer and served 
as required by §§ 3001.9 to 3001.12. 

§ 3001.35 Proposed findings and .. on
elusions. 

In lieu of tOl'mal briefs the commission 
or the presiding oftlcer may direct the 
fUlng of proposed findings antl conclu
mOlls wUh a brjet st-a,tement of the sup
PQl°tlDg reasons for each proposed find
ing and conclusion. 
§ 3001.36 Oral 'Irgllment hdOioe the 

presiding or other designated officer. 

ttl any oase in w.hich the presidIng of
:fleer is to issL1c an initIal or l'eeommended 
decision, or another res1gnated officer ot 
tqe C(:)mmIssioll is to issue a reeo:tn
mended decision, SUc.b ofllcer may permit 
the presentation ot orru argument before 
him when, in his opinion, time pel'mits. 
lllld the natw:e of the proceedings, the 
complexity 01' importance of the issues 
or fact 01' la;w involved, and fbe public 
interes~ , ... al·t'lults l-us heal'ing such axgu
ment. Such officer sba11 determine the 
time and place for oral argument. He 
mQly specify the jssue or lssues on ,v.b.ich 
oall a.l:gumen is to be presented. the 
order in wHIch the pl'esentatioDs shall be 
made. and he amount of time anowed 
each partiol.pant. A request for oral aJ.:
gument before the issuance of an Inter
media'te decision sha.lI. be made dul"lng \;be 
COUl"Se of the hearing 011 the record. 
§ 3001.37 Oral ~1J'gulllent he fore the 

Connuission. 

( 0,) When ordered. In any proceeding 
beiore the CoJllJIlisSion fQl' decision, the 
Commission, upon the request of any 
participant or on its own initia.tive, may 
oj'der 01"9.1 argument when, in the COtn
m1ssion's discre~ion, time permits,and 
the nature' of the proceedings, the com
plexlty or impor~te ot the issues of faot 
or law Involved; .u1dpubll.c interest war
rants such argument. 

(b) l.lOW requested.. Any participant in 
a proceeding before the COlnmlssion for 
decision may request oral argument be
fore the COmmission by filing a. timely 
motion pursuant to § 3001 .21. In a pro
ceeding before the Commission on ex
ceptions to anintermedlate dedslon, such 
motion shall be :rued no Ja.ter than the 
date for the filing ot brJefs on exceptiOns. 
Mobions requestJng oral argument may 
be included in briefs or briefs on excep
tions or in a separate document. 

(c) Notice of oral ar{1U11un~t. Tbe 
COmmission shall rule on requests tor 
oral. argument, and It argument is $1-
lowed. the Commission shall notify the' 
part:l.clp.ants ot tile 1;I.me and place set 
for argument, the l\Dlount of time &1-
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lowed eaCh pa;rblclpant, and tbe issue 
or issues on which oral argum,~Dt is to 
be hearo. Unless otherwise ordered by 
the Comm.iSSion, oral. aJ'gument shall be 
1imtted to matt~"S properly raised on the 
record aud in the briefs before the 
Commission. 

(d) Use of documents at oral argu
ment. Charts, graphs, maps, tables and 
other written material' may be pre
sented to the Commission at oral argu
ment only if limited to fact!; in the 
record of the case being argued and if 
copies of such documents are filed with 
the Secretary and served on all parties 
at least 7 days in advance of the argu
ment. Enlargements ot such charts, 
gr phs, maps and ta.bles may be used 
at the a.rgument \>rovided copies are filed 
and serv~ as required by this paragraph. 
§ 3001.38 Omission of intermediate de-

cisions. 

(a) BMis oj omission. In any proceed
ing noticed pursuant to § 300l.17, the 
Conunission, on the motion of any par
ticipant or on its own initiative, may 
direct the certification of the record to 
the Commission and omit any interme
diate deCision upon a finding on the 
record that due and timely execution of 
its functions imperatively and unavoid
ably so requires. In proceedings in which 
all participants concur in a request by 
any partiQj.pant that any intermedia.te 
decision be ommitted, the Commission 
shall direct the certification of the record 
to the Commission and forthwith render 
a final decision unless the Commission 
denies such request within 10 days next 
following its filing or referral by the 
presiding ofi'lcer. 

(b) Requests jor omission. Requests 
for omission of the intermediate deci
sion in any proceeding shall be made 
by motion pursuant to § 3001.21 or made 
orally on the record before the presiding 
ofi'lcer who shall promptly refer the 
same to the Commission. Such requests 
shall specify (1) the concurrence of other 
parties and (2) whether opportunity for 
filing briefs or presenting oral argument 
to the Commission is desh'ed or waived. 
Failure of any party to object to such 
request shall constitute a waiver of any 
objections. 

§ 3001.39 Ifllerlllcdiate dedsions. 

(a) Initial decision by presiding 
officer. In any proceedings in whicb a 
Commissioner or hearing o:fficer ha,s 
presided at the reception of evidence, 
such presiding ofi'lcer, as soon as practi
cable after the conclusion of the bearing 
and the filing of briefs, sball certify and 
file with the Secretary, a copy of the 
record of the hearing and his initial de
cision on the matters and issues 
presented for decision in such proceeding. 

(b) Tentative ·decision. Prior to the 
issuance of an initial decision by the 
presiding officer, the CommJsslon. with 
notice to the particiPants or by order in 
speCific cases or by general rule for a 
Class 01 cases, may direct the certrnca.
tion of the record to the Commission for 
the Ptll1l9S8 of the isSuance 01 a tentative 
decision. In such eases~ the Comrn1ss.lon 

may issue a ten.ta.tlve dec1slon Or require 
tbat the presiding officer or any desIg
nated respo~lble officer of the 
Commission recommend a decislon. 

c) Contents. All intermediate deci
sions (initial, reo()ll1l1lended or talta
tive) shall include (1) findings and con
clusions, and the reasons or basis fuere
tor, on all ilie material issues or tact. 
law, or discretiOn pl"~nted on hhe rec
ord, lind (2) the appropriate recom
mended decision, advisol'y opinion or 
public l·eport pursuant to the. Act. An 
intermediate decision in a proceeding 
under section 3622 or 3623 of the Act 
shall include a statement specifically re
sponsive to the criteria establish(ld under 
section 3622 or 3623 or the Act, as the case 
may be; and an. lntennediate decision in 
a p].-oceeding under section 3661. or the. 
Act shall include. a det&mlnatIon of the 
questIon of whether or not the proposed 
change in the nature of postal service 
conforms to the policies establisbed under 
be Act. 

(d) Service a1t.d. ComfTLf.ssum review. 
All intermediate decisions shall be part 
£ the reco~d, sball be served on the par

ttc1J)ants to the proceeding by the Sec
.retal·y PurSUlUlt to § 3001.12 and shall be 
sqbject to review b:y the Commission on 
its own in:iti~t.ive, or the flling of excep
tions by the partic.ipants pursuant to 
§ 3001.40. 

(e) Unavailability oj presiding officer. 
In a.ny proceeding in which the inter
mediate decision is not omitted pursuant 
to)§ 3001.38,lI a presiding ofticer becomes 
unavailable to issue aJl illtermedla~ de
cision 011 a timely bas'ls, t.be Commission 
sball, by a notice served on the par
ticipants require the record to be cer
tified to It aud it sllall eIther aesfgna.te 
a qualified responsible ofilca' of the Com
mission to lssue a recommended de
cision or will itself issued a tentative 
decision, as the Commission may deem 
appropriate. 

(f) Effect ot i1ltennediate decision. 
Unless briefs ou-exceptions are tUed to an 
mtermediate decision pursuant to 
~ 3001.40 or unless the COmmission is
sues an order to review an intermediate 
decision on its own initiative, the inter
med.1a.te decision shall become the final 
action of the CQnunission after 30 da.ys 
from ilie date of issu~nce thereot. It 
briefs on exceptions are timely ftJed or 
the Commission in.ittates review on its 
own motion, the intermediate decision 1s 
stayed until furtbel· order of tbe 
Commission. 
§ 3001.40 Exceptilll1s 10 intermedi'lle 

decision'S. 

(a) Briefs on e:r;cepticn.$ and oppoSiVi.g 
excer>twns. Any partialpant in n proceed
ing may file exceptions to any tnt.er
mecUare decision by ft\1ng & ~rief on ex
ceptlQDS wit,h the COIl1.D1iWon "i'itbln 15 
~fter the ~.m ot issuance or the 
fit ~te decision or ~er time 
as lll&Y be fixed b~he ~on.. Any 
partlclpant to It pFeediDg may1l1e a,Ie
$ROoSe to beefs on elf.£pttons within 15 
d s after the time 
o riels on exce.JI OM or such other time 
'as may be tied by the COmmission. No 

FEDERAL REGISTER, VOL. 36, NO.7-TUESDAY, JANUARY 12, 1971 



[-

le 

i
t-

1-

~-

:t, 

1-

)1' 

.n 

~r 

;e 
.n 
Ie 
le 
:d 
:e 
~r 

o. 
rt 

:-
Je 
;u 

J
;0 

r. 
:-
l~ 
)s 

n 
'-

:-
;e 
l-

'e 
11 

t. 
n 
;0 

;e 
'-
II 
'S 

:f 
Ir 
;s 
is 
e 

e 

g 

5 
e 
1l 
y 

5 
g 
e 
o 

further response will be entertained un
leSS the Commission upon motion for 
good cause shown or on its own initiative, 
so orders. 
- (b) Filing ana contents. Briefs on ex

ceptions and briefs opposing exceptions 
shall be filed 1n accordance with 
§ 3001.34. In briefs on exceptions, the 
diSCUssion of evidence, reasons and au
thorities shan be specifically directed to 
the findings, conclusions and recommen
dations in the intelmediate decision to 
which exception is taken. Briefs on ex
ceptions should not include a discussion 
of evidence and authoIities on matters 
and issues to which no exception to the 
intermediate decision is taken. Briefs on 
exceptions and briefs opposing exceptions 
need not contain a statement of the case 
to the extent that it was correctly stated 
in either the intermediate decision or 
the brief on exceptions of another par
ticipant to which reference is made. 

(c) Failure to except results in waiver. 
Any participant who fails to except or 
object to any part of an intermediate 
decision in its brief on exceptions may 
not thereafter raise such exceptions or 
objections which shall be deemed to have 
been waived. 
§ 3001.41 Rlliemaking proeeedings. 

(a) General notice. Before the adop
tion of any rule of general applicability. 
or the commencement of any hearing 
on any such proposed rulemaking, the 
Commission will cause general notice to 
be given by publication in the FEDERAL 
REGISTER, such notice to be published 
therein not less than 15 days prior to 
the date fixed for the consideration of 
the adoption of a'proposed rule or rules 
or for the commencement of the hear
ing, if any, on the proposed rulemak
ing, except where a shorter period is rea
sonable and good cause exists therefor, 
However, where the Commission, for 
good cause, finds it impracticable, un
necessary, or contrary to the public in
terest to give such notice, it may proceed 
with the adoption of rules without notice 
by incorporating therein a finding to 
such effect and a concise statement of 
the reasons therefor. 

(b) Contents of notice. The notice 
shall include (1) a statement of the time, 
place and nature of the public rulemak
ing proceedings; (2) reference to the 
legal authority under which the rule is 
proposed; and (3) either the terms or 
substance of the proposed rule or a 
description of the subjects and issues 
involved. 

(c) Participation. After notice given 
as provided in paragraph (a) of this 
section, the Commission shall give in
terested persons an opportunity to par
Uc1pll1te in tl1e r\llemaking tlu'ough 
subm!sslon of wl'ltten data, views, or 
81'gumellts witll or \\<Ithout opportunity 
[ 01' oral presenta.tion, 

(d) General statement as to basis ana 
purpose. After consideration of the rele
vant matter presented, the Conmlission 
shall incorporate in the rules adopted a 
concise general statement of their basis 
and purpose, 
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(e) Exceptions. Except when notice or 
hearing is required by statute, the Com
mission may issue at any time rules of 
organization, procedure or practice, or 
inWl'pl:etive rules or statemen~ of pol
icy, without notice or public procedw'e, 
and this section is not to be construed 
as applicable to the extent that there 
m~ be involved ~y milltary, na.val or 
foreign affairs function of the United 
states, 0).' any matter relating to the 
Conunission's management or per onnel, 
or to U,S. property, loans, g:t:ants, bene
fits, or contl'ac~. 
§- 3001 .42 PllhJi informalion (lnd rc, 

qlt - , • 

This ~tion prescrJlles the rules gov
ez:ning; Publication of recommended de
olslons, admol'Y opinlons, and public 
reports; and public records or the 
COllllllission. . 

(a) Notice and publication. Service oL 
intermedlate a.nd r.~conunended decl
stO)lS, adviSory opinions and llub1ic re
ports upon parties to the ,Proceedings is 
pl'ovided in ~§ 9001.12'(a) and 3001.39(d) . 
Descriptions of the Commission's organi
zntion. its methO<l$ 9f opera.tion. stiite
ment!! of policy and interpretations, 
Pl-oceauta,l and substantive- rules, and 
llmenciments tbe.reto will be filed witb 
a.nd published. in the- FEDERAl. REGISTllR. 
Co~on recommended declslons, ad
visory opin10ll,S and public nports, Com
mission orders, and intermedia.te deci
Sions will be released to the press and 
made available to the-public p.l'omptly. 

(b) Public records. 'l'he- publte I'eoords 
of the CollUllisSion, available upon 
sPeCific request for inspection and copy
ing during l'egular bUSiness hours in .he 
Secrew'y's office include: 

(1) All submittaJs and filings as 
follows : 

(i) Re<juests of the Post~l Service for 
re~onunMded d~loDS 01' advisory opin
ions, pubJlc reports, complaint.s (both 
formal and informal) and other papers 
seeking Conunission action; 

(ill FlnancLal, statlstic_al and other 
reports to' the Commllision, and other 
.filing'S and submittals to the CommIs
sion in compliance wlth the reguire
ments oenny sl;a.tute, Executive-order, or 
Commission ruTh, regu!1\tion, 01' order; 

(iiI) All answers, xeplies, responses. 
objections. protests, lllo~ons, stipula
tions, exceptions, othel' pleaciinlJs. no
tices, depositions, cel'tlticates, proofs of 
servi9e. tI:anscrlpts, and briefs in auy 
lllattel' or proceeding; 

(-lv ) .All exhibits, a.ttachments ~ a'p
pendices to. amendments and correc
tions of, supplements {"P. or transmittals 
01' wi~bdra.wals of, an.v ot the foregoing; 

(v) Any Commission correspondence 
re1atI,ng to any o.f the foregoing. 

(2) All other p~rts ot the-fol'nlal reG
ord in any nlatter or proceeding seb for 
Zorina1 0 ' sta.~tory bearing and any 
Conunission oonespondence rela.ted 
thereto, "Formal record" includes .in 
addition to all tlle filings aQ.d sUbmftta)s, 
any notice or Commlssion order itIitlating 
the matter 01' proceeding, and. jf a hell,r
ing 18 beld, the fol1ow.ing: the designa
tion of the presiding officer, transcript 
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of hearing, all exhibits received 1n evi
dence, offers of proof, motiOns, stipula
tions, proofs of service, referrals to the 
Commission, and determinations made 
by the Commission thereon, certifications 
to the Commission, and anyl!~ else 
upon which action or thel>reslding ofllcer 
or the Commis~ion ~ be based; j does 
not include (IllY 1.Ulaccepted olIer oj' set
tlemen.t made by a party in the cow'se 
of a proceediI)g and not 'formally sub
minted to the Commission. 

(3 AllY proposed testimony or exh:Iblt 
filed wlLh -the CoJllDl.ii;~ion but not yet 
'offered or received in evidence. 

(4 All preslding officer actions and 
all presidIng officer corre~pondence and 
memoranda to or from others except 
within.hIs own .office. 

( S) All Commission orders. notlces~ 
findings, determinations. and other ac
tions in any matter or proceeding IUId 
all Commission mihutes which bave 
been approved. 

(6) All Coi'run1sSion correspondence 
.relating to any furniShing of da a or in
~orb1atlon by the- Postal Service. 

7) ConuniSsion correspondence wi h 
;respect to the furnishing of data, intor
mation, eommen~, or recommenda
tions to or by another b~'l1Dch. deparll
meht, oj' agenQY of tbe Govel'omen!; 
where furnlshed to sa.tiSfy a speCific re
quireineut of a. statute or where made 
publie by that brancb, department or 
agency. 

(S) COmmissiOll COj'17eJlPondence (lnd 
reports on legisl8jtive matters under 
consi~~n'ation by the 0ffic.e of Manage
ment and Budget or Congress but only if 
and after made public or released for 
publioation by that Office or the COm
mittee 01' Member of Cong1'ess involved. 

(9) CommisSion (forrespondence on the 
In~erpretation or applicability of any 
statute. l'uie, regulatiOn. recommended 
decision, advisory opinion, or public fe
port issued or a<lm1nlstered by the Com
mission and lettel's of opinion on thaI; 
subject slgne(i by the General Counsel 
a.nd sent to others than the Commis
sion, a Commissioner. or any of the staff. 

(10) Copies-of all :filings by the Com
mission, and all orders" judgme,ot.s de
orees, and mnndates directed to the Com
mission iIi Court ' proceedings involvingc 
Commission nctton a: ap. con'espolld
enc;e'WithtiM court.s 01 6iel'ks of court. 

ell) The Commission's admintstil:atlve 
and operating- manuals as lMued, 

(la; All otber recor.as- of the Coriunfs
slon except for tllose f;ba.t al'e: 

(1 Specifically re.quired by Executive 
orde"r to be kept -secret in the interest of 
the national defense or foreign POlley; 

(li Related solely to ~e in"te-rnal per
SOWle! rules and practices of the 
Comm:isS1o,ll ; 

eill) SlJoc..lt\ca.lly e. .... empted fi-om dis
clQ$ure by statute; 

(tv) Trade secrets Bind commercial or 
financial information Qb~1ned from a 
person and pIiviJeged or confidential; 

(v) Interagency or iiltra-ntfency mem
ol-a.ndums or letters.. whicb would not be 
availa.ble by Jaw to a party other than 
an agency in litigation with the 
cammissJon; 
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(vi) Personnel and medical files and 
similar files, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

(vii) Written communications be
tween or among the Commission, mem
bers of the Commission, the Secretary, 
al.d expressly designated members of 
.lte staff while particularly assigned, in 
accordance with all applicable legal re
quirements, to aid the Commission in 
the drafting of any recommended de
cision, advisory opinion or public report 
and findings, with or without opinion, 
or report in any matter or proceeding; 

(viii) Unaccepted offers of settlement 
in any matter or proceeding unless or 

. until made public by act of the offeror. 
(c) Other records. Records not made 

part of the public records by this section 
may be requested in writing, accom
panied by a showing in support thereof, 
filed with the Secretary and will be made 
available for public reference upon good 
cause shown by order of the Commission 
where consistent with the public interest 
and permitted by the Commission's 
statutory authority. 

(d) Procedure in event oj withholding 
oj public records. In any case where there 
is a question of interpretation under 
paragraph (b) of this section, the person 
seeking such record may request the 
Secretary, by petition to make such 
record available for inspection and copy
ing. The Secretary shall either cause the 
record to be made available or shall state 
in writing the basis for his detennina
tion that the document requested is not 
a public record under paragraph (b) of 
this section. If the Secretary denies the 
petition, the person seeking the record 
may appeal such denial to the Commis
sion by petition conforming to the re
quirements of §§ 3001.9 to 3001.12. 

(e) Procedure in event oj subpoena. 
If an officer or employee of the Commis
sion is served '\\'ith a subpoena duces 
tecum. material which is not part of the 
public files and records of the Commis
sion shall be produced only as authorized 
by the Commission. Service of such a 
subpoena shall immediately be reported 
to the Commission with a statement of 
all relevant facts. The Commission will 
thereupon enter such order or give such 
instructions as it deems advisable. 

Subpart B-:-Rules Applicable to Re-
quests for Changes in Rates or Fees 

§ 3001.51 Applicability. ~ 
The rules in this subpart govern the 

procedure with regard to requests of the 
P05tal Service pursuant to section 3622 of 
the Act that. the Commission submit a 
recommended decision on changes in a 
rate or rates of postage or in a fee or fees 
for postal service if the Postal Service de
termines that such changes would be in 
the public interest and in accordance 
with the policies of the Act. The Rules 
of General Applicability in Subpart A 
of this part are also applicable to pro
ceedings on requests subject to this 
subpart. 
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§ 3001.52 Filing of fonnal requests. 

Whenever the Postal Service deter
mines to request that the Commission 
submit a recommended decision on 
changes in rates or fees subject to this 
subpart, the Postal Service shall file with 
the Commission a formal request for a 
recommended decision. Such request 
shall be filed in accordance with the 
requirements of §§ 3001.9 to 3001.11 and 
3001.54. 

§ 3001.53 Filing of prepared di"cd 
eyidence. 

Simultaneously with the filing of the 
formal request for a recommended deci
sion under this subpart, the Postal Serv
ice shall file all of the prepared direct 
evidence upon whiCh it proposes to rely 
in the proceeding on the record before 
the Commission to" establish that the 
proposed changes or adjnstments in rates 
or fees are in the public interest and 
are in accordance with the policies and 
the applicable critelia of the Act. Such 
prepared direct evidenee shall be in the 
fol'lll of prepared written testimony and 
documentary exhibits which shall be filed 
in acoordance with § 3001.31. 
§ 3001.54 Contents of formal requests. 

(a) General requirements. Each for
mal request filed under this subpart shall 
include such information and data and 
such statements of reasons and basis as 
are necessary and appropriate fully to 
infol'lll the Commission and the parties 
of the nature, scope, significance and 
impact of the proposed changes 01' ad
justments in rates or fees 'and to show 
that the changes or adjustments in rates 
or fees are in the public interest and in 
accordance with the policies of the Act 
and the applicable critelia of the Act. 
Detailed data, information, and state
ments of explanation or reasons set forth 
in the Postal Service's prepared direct 
evidence may be relied upon for pur
poses of the fOl'lllal request without re
statement therein by speCific reference to 
the portions of the prepared direct evi
dence relied upon. 

(b) SpecifiC injormation. Subject to 
the right of the Commission to request 
additional information, each fOl'lllal re
quest shall include the following, where 
applicable: 

(1) The then effective rate or rates of 
postage and fee or fees for postal service 
and the rate or rates of postage and fee 
or fees for postal service as proposed to 
be changed or adjust.ed by the Postal 
Service; 

(2) The total estimated costs of the 
Postal Service as specified in section 3621 
of the Act which forms the basis for the 
proposed change in rates or fees. Such 
estimated costs shall be for a twelve
month peliod beginning not more than 
9 months subsequent to the filing date 
of the formal request. Operating ex
penses included in such costs shall be 
shown with such reasonable detail as to 
classification and with such reasonable 
explanation so that the estimated 
amount for each item of expense may be 
readily lmderstood. The amounts in-

eluded for depreciation on capital faclIl
ties and equipment, debt service, and as 
a reasonable provision for contingencies 
shall be stated and explained in reason
able detail. 

(3) Estimated revenues of the Postal 
Service from the then effective postal 
rates and 'fees and from the rates and 
fees as proposed to be changed or ad
justed, shown separately by each class 
of mail or type of mail service and in 
total, and all other revenues of the Postal 
Service including appropriations, for the 
12-month peliod utilized in the determi
nation of the total estimated costs of the 
Postal Service upon which the request 
for changes in rates or fees is based' 

(4) A statement of the actual ~sts 
and revenues of the Postal Service for 
the most recent 12-month period for 
which actual costs and revenues are rea
sonably available in the same detail as 
the estimated costs of the Postal Service 
upon which the request for changes in 
rates or fees is based, together with a 
comparison for each cost classification 
between actual costs thus shown and 
the estimated costs for the future 12-
month peliod and an explanation of the 
reasons and basis for the differences; 

(5) An analysis of the direct and in
direct costs attributable to each class of 
mail or type of mail service and the por
tion of all other costs of the Postal Serv
ice reasonably assignable to each such 
class or type. together with a full state
ment and supporting infol'lllation and 
data with regard to the nature and pro
priety of the costing concepts and the 
methods of cost allocation or assign
ment utilized; 

(6) Such studies, infol'lllation and 
data relevant to the critelia established 
by section 3622 of the Act with appro., 
priate explanations as will assist the 
Commission in detennining whether or 
not the proposed rates or charges for 
postal service are in accordance '\\'ith 
such criteria. 
§ 3001.55 Senice by the Poslal Sel'Yice. 

Immediately after the issuance of an ' 
order or orders by the Commission des
ignating an officer of the Commission to 
represent the interests of the general 
public or granting petitions to intervene 
in a proceeding before the Commission 
under this subpart, the Postal Service 
shall serve copies of its formal request 
for a recommended decision and its pre
pared direct evidence upon such officer 
and the parties permitted to intervene as 
provided in § 3001.12. 

Subpart C-Rules Applicable to Re
quests for Establishing or Changing 
the Mail Classification Schedule 

§ 3001:61 Applicability. S 
The rules in this subpart govern the 

procedure with regard to requests of the 
Postal Service pm-suant to section 3623 
of the Act that the Commission submit 
a recommended decision on establishing 
or changing the mail classification sched
ule. The Rules of General Applicability 
in Subpart A of this part are also appli
cable to proceedings on requests subject 
to this subpart. 
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§ 3001.62 Filing of formal J'equests. 

Whenever the Postal Service deter
mines to request tha.t the Commission 
sup mit a recommended decision em estab
lishing or obanging the mall ClaSSifica
tion sohedule, t.he P08~ Service sllalUile 
with the cOOlroJss1on a. formal request 
101' a xecommended deciston. Such re
quest shall be filed in accordance with the 
requirements of §§ 3001.9 to 3001.11 and 
3001.64. 

§ 3001.63 Filing of prepared dh'eel c"i. 
deuce. 

Simultaneously with the filing of the 
formal request for a recommended deci
sion under this subpart. the Postal Serv
ice shaJl file all of the prepared direct 
eVidence upon wbich . t proposes to rely 
in the proceeding on the reeord cefore 
the Conun:1sston to e;sbablish tfiat tile 
ma.11 claSSification soJ;ledute .01' changes 
tIret'ein proposed by the Postal Service 
are ill accordance with the policies and 
the applicable criteria of the Act, Such 
prepared direct evid.ence shall be in the 
fol'Ill of. preplU'ed written testimony and 
dOCWllenta.ry exhibits which shall be filed 
in accordance with § 3001.31. 

§ 3001.64 Contents of formal requesls. 

(a) General requirements. Each for
mal request filed under this subpart shall 
include such information and data and 
such statements of reasons and basis as 
are necessary and appropriate fully to 
inform the Commission and the parties 
of the nature. scope. significance and im
pact of the proposed new mall classi
fication schedule 01' the proposed ohanges 
therein and to show t.hat the mn.i1 classi
fication schedule as proposed to be estab
lished or changed is in accordance with 
the policies and the a,pplica,ble criteria of 
the Act. Detailed data and information 
and statemen ts Of i'easons 01' basis set 
forth in the Postal Service's prepa..red 
direct evidence m.a.y 'be relied upon tor 
pw-poses of tbe 10l'lIlal l'equest wltn6ut 
restatement therein by reference in the 
requ.est to the portiollS of tile prepared 
direct evidence relied upon. 

(b) SpecifiC i1~/ormation. Subject to 
the right of the Commission to request 
additional information. each formal re
quest shall include the 10Uow,ing, where 
applicable: 

0) 'The then etlectlvemail classifica
tion schedule and th.e man classli,icatlon 
scl;ledule to be established; or, after th,e
establisblnent of the mall classificatfon 
schedule, the then effective mall classifi:. 
ca.tion schedule fI.Pd the pl'Oposed 
changes: 

(2) A full an~ complete statement of 
the .rerisons and basts for the Postal 
Servlce1s proposed mail classiflca,tlon 
schedule or proposed changes ,therein; 

(·3) SUCh studiesl information and 
data. relevant to the applicable cliterla 
of the Act that will assi4t the C6mmis
slon In determ.ining whether or not 'the 
Pl'Ol)osed mail claSsification scbedule. or 
PJ'OPosed cb~ges thereln are to. accord~ 
ance with the policies and the applicable 
criteria of the Act; 

(4) To tbe extent that the proposed 
mail classification schedule or proposed 
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ohanges-therein involve a.,ohai)ge in rates 
or fees, such studies, tn1'oI,'mation and 
data relevant to the criteria estaplished 
by section 3622 ot he Act as will assISt 
t he Col'lU1l:lssion ill determining ,,"'hether 
or not the pzoposed rates or charges for 
post9,l service ' nre In acc'ol'dn.nce with 
such criteria; and 

5 To the extent that tbe proposed 
mail cl.aSsffication scbedule or proposed 
ohanges therein involve changes 1n utes 
or J;ees which slgnfijcantlY iAcrea5!:S the 
PostalService's ootal revenues frOm-l'8,tes 
and fees, su,ch portion of the information 
and date. and statemept of reasons and 
basLs speclfled for 1\ formal request 1'oI,' 
a l'ecoinmended decision for propoSed 
changes in rates or fees in § 8001.54 as 1s 
necessary and appropriate to support 
and justify the proposed revenue in-
crease. 
§ 3001.65 Service hy tIle Postal Service. 

Immediately affer the issuance o! &n 
order 01' orders by the OOn;lmtsslon €fasig'
nating an o.fficer oJ the Cornrnis'sion to 
represent the :interests of ~e ' general 
pUbliC 01' grantJ.ng petitions to intervene 
.In a proceeding befo.re the Comm1ss.lon 
under tbis subpart, the Postal Se vice 
shnll serve copies of its lormal request 
for a recommended decision and its ,pre
pared dlrect evIdence upon such .officer 
and the parties permttted to intervene a.s 
Pl'ov.lde,d in § 3001.12. 

Subpart D-Rules Applicable to Re
quests for Changes in the .M.ahue 
~of Postal Services,. . tV 

§ 3001.71 pplicnhiUty. 
The ruJes in this subpart govern the 

procedure with regard 00 proposals 01 
tine Postal Service pUl'Suant to 'Section 
3661 of the Act l.'equestlng from the Com.
mission an adVisory opinion on changes 
in the nature of postal services which will 
geuexa1.!y afl:ect service. on a nationwide 
01' substantially nationWide basis. The 
Rules of General Applicability 1n Sub .. 
part A of this part 111:e also applicable 
to proceedings on requests subject to this 
subpal't, 
§ 3001.72 Filing of forllllll requests. 

Whenever the Postal Service detel'
mmes to request that the Coxnm1sSion 
issue an advisory opinion o~ a proposed 
change in the nature of POStal sen1ces 
subject to this subpart. tbe Postal Serv
ice shall file with the Comm1ss.lon a. f<lr
mal :request for ~oh an opinion in. ac
cordance with the reqU4'ements . of 
§§ 3001.9 to' 3001.11 and 3001.74. Such 
request. sball be 'flIed not lesS than 90 dayS 
in aavance 01. tbe data on whioh the 
Pos~l Sel'vlce proposes to make etfective 
the change In the nature of pOlltl\l serv
ices involved, 
§ 3001.73 Filing of prepared direct 

testimony. 

Simultaneously with the fillng of a 
formal request ('or an advis<>ry opinion 
Ulloer this subpart, the Postal service 
shall rue all of the prepared direct eVi
dence upon which it Proposes to rely in 
tIle p 'oceeding on the record betOl'S the 
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Commission to establish that tb,e ~o
posed cha.nge ill the nature of postal 
services is in accordance with and con
forms to the pollees of the Act. Sucll 
prepared direct evidence shall be in the 
fOl'Dl of prepared written testimony and 
documentat·y exllibits w)lich shhll be 
filed in a.C(lordance with § a001.31. 

§ 3001.74 Contents of formal requesls. 

(n. General reqltirements, Each for
JOat 'equest filed under tb1s subpart Sliall 
include such information 8-nd data and 
such statements of reasons and basis as 
are neceSsary an.d appropria.te to fuDy 
inform the Commission and the partIes 
of tbe nature. scope, significAllce and 
impact of the Pl'OPOS,ed change in tbe 
nature of postal services and to show 
tha:t such change in the nature of POStal 
service is in accordan.ce with and con
forms to the polICies &.itablished under 
the ~ct, Detailed data. and information 
and statements of .reasons or basis se 
forth in the Postal Service s prepared 
direct evidence may be relied upon for 
purposes of the forma1 request without 
l·esta.te.ment therein by reference jn Ute 
l.:equest to the portions of the prepared 
dire t evidence relied uP07:l. 

(b) Speclfic inlorl1~tloTl. Subject to 
the Tight of the- CommIssion to TeQUest 
additional ihfQl'mation. each formal re
quest sbAllinolude' the following: 

(1) A detailed statement of the pres
ent nature at tbe post~l serviCes pro
posed to be changed and the cbange 
proposed; 

(2) The proposed effective date for 
the proposed change in the na ture of 
postal services; 

(3) A full and comJ;llete tatement of 
the reasons and basis for the Postal 
Sel'vice'·s determination that the pro
posed change in the nature of postal 
serv1985 is in accordance With and con
!o,nns to the polioies of the A,ct. 
§ 3001.75 Sel'l'ice hy the Postal Ser\'ice. 

ImmecUate1y a,fter the }ssuance of an 
m'der or orders by the commiSsion desig
nating a,U officer Of the Commission to 
re])re,sent tile interests of the general 
publi!l or granting petitiollS to intervene 
in a proceeding befote the CoDllIlf.Ssi..on 
in a proceeding under this subpart, the. 
Postal Service sha11 serve copies of its 
formal request . for an advisory opinion 
and its prepared direct evidence upon 
such 0.ffiC81' and the parties J)enmtted to 
intervene as provided by § 3001.12. 

Subpart E-Rules Applicable to Rate 
and Service Complaints 

§ 3001.81 Applicubility. C-
The l'Ules in this subpart govern the 

procedure with regard to.rate and serv
ice complaints filed under section 3662 
of the Act. The Rules of General Appli
calIDity in SUbpart A ot thfs part al'e 
also applicable -to proceedings on suob 
complaints. 
§ 3001.82 Scope lind nllture of com

plaints. 

Interested parties who believe the 
Postal Service is charging rates which 
do not conform to the polioies set out in 
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the Act. or who believe that they are 
not receiving postal se,rvice in BOCOrd
ance with the pOllcies of such tj.tJe. may 
file and serve a written complafnt with 
the ComIlfission in the form and mtlll
ner required by §§ 3001.9 to 3001.12. The 
Commission shall entertain only those 
complaints which clearly raise an issue 
coneer;ning wbethel' or not rates or serv
lnes contravene the pollcies 01 the Act: 
thus, complaJ.nts raising a question as to 
whether the PQstal Service bas properly 
applled its existing rates and lees or mail 
cI1IS!Pficatlon schedule to a. partl,eular 
ma.U user or with regat:d to an individual. 
locallzed. or temporary service issue Dot 
on a substantIallY naUomvide ~asls sbaJ.I 
genru:aJ.lynot be consfdered as propetly 
ra.!SiDg a ma.ttei' of polley to be con
sidered. by the Commission. fl'be Com
mlsswn shall, in the e."Cerclae of its 
discretion, deCline to enterta.in a com
plaint d1Jt1ng the period the complainant 
Is oonf;inttlng to pursue the genel'Sl sub
jecf !Da.~ter ot the complaint before a. 
bearing e.~er or the !1,ldlcla,J officer 
of the Postal Sel'vice. 
§ 3001.83 Conlents of compl .. inl~. 

Subject to the right of the Com.m.lssi.on 
to require the fu,rn.ishiDg of additional 
fnfo:rmatIon, eaCh complaint shall in,
dluQe IDle fonowing information: 

(a) The full name and address of the 
camplalnant(s) : 

(b A full and complete statement of 
the grounds. "fOl' such complain!;, includ
ill« speci1ic reference to the postal rateS 
or services involved a.l)d the j)olici,es to 
whioh it is olaimed they do Dot coUronn: 

c A Ust or description of all per
sons or cla...'<SeS of persons ~Qwn or 
believed to be mmilarly affected by 
the rates 01.' services involved in the 
complaint; 

RULES AND REGULAnONS 

(d A statement of the specific relief 
or .redress .requested; 

(e) Copies of all correspondence or 
wJitten communications between the 
complainant, hls agent. representative, 
or attorney, and the Postal Servlce or 
anf oJJlcer, employee or instrumentalit.y 
thereof, and which relates to the subject 
matte}· Of the compla.1nt; provided. bow
eva-: that any such doc~ents wh.!cll are 
a part of a. public file in an proceed1ng 
before a hearlng examiner or the Julliclal 
Officer of the Post'a1 Service need Dot be 
included if the c.omplaint states the title, 
docket; reference, natlli-e. curl'ent status, 
and dIsposition of sllch proceedl.ng. 
§ 3001.84 Answers by the Poslal Service. 

WIthin 30 days after the 1Uing of a 
comtil8Jnlf with the Commission the 
Postal Service shall :file and serve an 
answer in the form and manner re
quired by §§ 3001.9 to 3001.12. Such 
a.nswer shall .il;ll<!ude the following : 

(a) Specific a<imiSS10D, denttiU or ex
pl8,nalilon of eacn fact aJleged In the 
complaint or, ti' the Postal Service is 
mthout knowledge thereof, a stal-ement 
to that e1fec~. Each fact alleged in a 
eomplaint not tbU$ sPeCfficaDy answered 
shall be deemed to ba.ve been .admitted; 

(b) A statement as 00 the position of 
the Postal Service on the allegations In 
the complatnt tb~t the rates or service 
itlvolved are not in accord with the poli
cles o£ the Act, and the facts and reaso.os 
In SUPP01't of such position; 

c) Tbe pO$ltfon of the Posbal Service 
on tne speCUlc relief or redress r(!(tUestad 
by the complainant, the disposition of 
the cornpla.int recommended by the 
Postal Service, lncJ,ud1ng whether or not 
a. hearing should be held, and a state
ment of any 1&oto9 and reasons in support 
or such posibion. 

§ 3001.85 Informal procedures. 

It s.h9.U be the general polley and prac
tice of the Commission to encourage the 
resolution and settlement of oomplaJnf.<l 
by 1nfonnal procedures, includJDg cor
,respendence. confe.rences between the 
parties, and the conduct ot pl'OOeedings 
off the rC:(lord With the CQrlsent oC the 
pa.rties. 
§ 3001.86 Proceedings 0)) Ihe record. 

If a CIlmpla.lDt"isnot resolved or settled 
undet :informal prooedures. the Commis
sion shall consider whethEU' or not, -in its 
discretion, a proceeding on the X8C01'd 
with an oJjportuni t;y for hearing should 
be held on such complaint. If the Com
mission has reason to believe tha.t the 
cOlu,plaint may be' justified ~ that a 
heal'ing m~ otherwise be a.ppropriate in 
the exerCise of its discretion. the Com
mission shall issue a. notice of Procet!ding 
pursuant to § 3001.17. andiurther fOl·mal 
Pl'oceedlngs shaIJ then be held as ap
propria.te under the Commlssion"S rules 
in Subpart A of bbis part. 

§ 3001.87 Commission determinalions. 

IT the Com.misSion detemtines, atter 
the completion of proceedings which 
provide an op.portunlty for hea.ring, that 
a. oompIaJ.nt; 'is jusWied in whole or in 
pal'li, the Commission 4hall issue a .£ec
mnmended decision to the. Postal Sel.'Vice 
it the complaint involves a mflotte.r of 
rates and fees or ma.1l classl1ication and 
sbaU render a. publlo Teport if the com
plaint involves other ma-ttel's. The Com
mission shall notify the complainant, the 
Postal Sel'vice, and any other parties in 
each complaint proceeding of the action 
taken or the final disposition of the 
complaint. 
[FR Doc.71-376 Filed 1-11-71;8 :45 am] 
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Docket No. RM2012-4 Attachment B 

Number of Interrogatories Filed in Selected N-Cases 

-
. . -, . - . NO .. -of . 

lrit;ir6gatories DockefNo. -:Name . 
N2012-2 Greeting Cards Assn_ 0 
N2012-2 Greta Coba(· . j 0 
N2012-2 . Coalition to Save the Venice Post Office , 0 
N2012-2 David Popkin 32 

N2012-1 . Douglas Carlson 25 
N2012-1 : City of Pasadena, CA 0 
N2012-1 David B. Popkin 54 

N2011-1 Douglas Carlson 0 
N2011-1 Greeting Card Assn . 0 
N2011-1 National Postal Policy Council 0 
N2011-1 Assn. of U.S. Postal Lessors 0 
N2011-1 David Popkin 82 

N2010-1 Associated Mail and Parcel Association (AMPA)* 0 
N2010-1 Douglas F. Carlson (Carlson)" 168 
N2010-1 . Khaled Ghamraoui (Ghamraoui)* 0 
N2010-1 Mary Famoso-Rueda (Famoso-Rueda)* 0 
N2010-1 National Association of Postmasters of the United States (NAPUS)* 0 
N2010-1 . Pharmaceutical Care Management Association (PCMA)* . 0 
N2010-1 David B_ Popkin (Popkin)* 74 

N2009-1 Direct Marketing Association (DMA)* 0 
N2009-1 Douglas F. Carlson (Carlson)", 0 
N2009-1 Greeting Card Association (GCA)* 0 
N2009-1 National Association of Postmasters of the United States (NAPUS)* 0 
N2009-1 National League of Postmasters (League)* 0 
N2009-1 National Newspaper Association (NNA)* 0 
N2009-1 David B. Popkin (Popkin)* 47 
N2009-1 Parcel Sh ippers Association (PSA)* 0 
N2009-1 Pitney Bowes Inc. (Pitney Bowes)* 0 

N2006-1 Douglas F. Carlson (Carlson)* 15 
N2006-1 National Postal Mail Handlers Union (NPMHU)* 0 
N2006-1 David B. Popkin (Popkin)* 100 



Docket No. RM2012-4 

[Standard Form] 

Before the 
POSTAL REGULATORY COMMISSION 

WASHINGTON DC 20268-0001 

Attachment C 

"Caption of Docket Docket No. N20M-" 

Notice of Intent to File Rebuttal Testimony 

("Month, Date, Year) 

[Name of participant] elects, pursuant to 39 C.F.R. 3001 .90(c) , to file rebuttal 

testimony in the captioned proceeding. 

Rebuttal testimony is being filed for [insert number] witness(es). 

Witness name/ position/ title (if known), by witness: 

The subject matter of the testimony (by witness) : 

Number of supporting library references or exhibits, to the extent known, by 
witness: 

Confirmation of witness availability: 

Respectfully submitted, 

[Standard signature and contact information] 


