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I. INTRODUCTION 

 Pursuant to Order No. 647, Pitney Bowes Inc. (Pitney Bowes) respectfully submits these 

comments in response to the January 5, 2011 Notice of the Postal Service to conduct a market 

test of an experimental product: gift cards.1  The Notice confirms that the Postal Service’s 

proposed entry into the gift card market is prohibited by sections 404(e) and 3641 of the Postal 

Accountability and Enhancement Act (PAEA).2  Accordingly, the Commission should order the 

Postal Service to cancel the market test. 

II. DISCUSSION 

 The Commission has already considered and rejected the sale of gift cards as a nonpostal 

service.  The experimental products authority under section 3641 can not be used to circumvent 

the PAEA’s limitations on new nonpostal products.  Because the sale of gift cards is a nonpostal 

service, several independent provisions of the PAEA prohibit the Postal Service from entering 

this market.  First, section 3641 requires that an “experimental product” qualify as a “postal 

service” as defined in section 102(6).  The sale of gift cards cannot meet that test.  Second, 

section 404(e)(2) prohibits new nonpostal services.  Third, the Commission has previously held 

that the Postal Service’s proposed sale of gift cards violates the statutory cutoff date in section 

404(e)(2).  Fourth, the sale of gift cards cannot satisfy section 404(e)(3)(B), which requires that a 

nonpostal service meet a public need that the private sector cannot satisfy. 

 Pitney Bowes fully supports the continued viability of the Postal Service as an essential 

government service that provides the affordable, universal delivery of physical mail.  Two recent 

                                                           
1
 See Notice of the United States Postal Service of Market Test of Experimental Product – Gift Cards, Jan. 5, 2011 

(Notice). 
2 See 39 U.S.C. §§ 404(e), 3641; Pub. L. No. 109-435, 120 Stat. 3198 (Dec. 20, 2006).  The PAEA amends various 
sections of title 39 of the United States Code.  Unless otherwise noted, section references in these comments are to 
sections of title 39. 
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market tests, the Alternate Postage Payment Method for Greeting Cards3 and the Marketing Mail 

Made Easy saturation mail incentive,4 showcase innovative new postal product offerings within 

the appropriate scope of the Postal Service’s authority.  The Postal Service and the mailing 

industry must continue to work together to develop these types of innovative, new market-

responsive postal products.   The gift card market test, however, is a step in the wrong direction.  

Like other nonpostal services, this program would divert resources from the core responsibilities 

and competence of the Postal Service.   

 A. Gift Cards Are Not a “Postal Service” 

 Section 3641 authorizes the Postal Service to conduct “market tests of experimental 

products.”5  To qualify as an experimental product, however, the product must be consistent with 

the statutory definition of “postal service.”6  Section 102(5) states that the term “postal service” 

“refers to the delivery of letters, printed matter, or mailable packages, including acceptance, 

collection, sorting, transportation, or other functions ancillary thereto.”  The Postal Service 

makes no attempt to justify the sale of gift cards as a service that directly relates to any of the 

basic functions of the carriage of mail.  Instead, the Postal Service asserts that the sale of gift 

cards is like the sale of other retail products that “bear a close nexus to the mails.”7  The 

Commission should reject this expansive interpretation for several reasons. 

1.   As proposed, gift cards are even farther removed from “postal services” than 
the stored value cards the Commission previously considered and rejected. 

 
 The Postal Service acknowledges that the Commission previously held that stored value 

cards, including gift cards, were a nonpostal service.  See Notice at 6, n.6.  The Postal Service 

                                                           
3 See Dkt. No. MT2011-1. 
4 See Dkt. No. MT2011-3. 
5
 See 39 U.S.C. § 3641(a)(1). 

6
 See 39 U.S.C. § 102(6)(defining “product” as a “postal service with a distinct cost or market characteristic for 

which a rate or rates are, or may reasonably be, applied”).    
7
 Notice at 6. 
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thus relies on a footnote in the Commission’s prior order that recognizes the “possibility of the 

Postal Service offering a card that may, if properly supported, be classified as a postal service.”  

Order No. 154 at 48, n.90.  But the Postal Service does not even attempt to explain how the 

current offering is distinguishable from stored value cards or otherwise “properly supported” to 

justify classification as a postal service under section 102(5).  And as proposed, gift cards are 

even farther removed from the statutory definition of postal services than the stored value cards 

the Commission previously considered and rejected.  The stored valued cards were described by 

witness Lance as a “re-loadable stored value card for the purchase of Postal Service products and 

services.” 8   Lance Stmt. at 8.    Lance further explained the Postal Service’s intent to package 

stored value cards with a pre-paid envelope as a single mailable item.  See Id. at 10.  The Postal 

Service’s description in the current filing abandons any reference to the use of the gift cards in 

support of the purchase of postal goods or services.  As proposed, the “open loop” gift cards are 

specifically intended for the purchase of other commercial merchandise.9   

2.  The “Close Nexus” Test Advocated by the Postal Service is Untenable. 

 The Postal Service contends that gift cards should be deemed to have a “close nexus to 

the mails” because it is “logical to believe that gift cards purchased from the Postal Service will 

also generally be mailed.”  Notice at 8.  But this rationale would apply with equal force to the 

sale of DVD movies, mail-order clothing or pharmaceuticals, specialty foods, and a limitless 

                                                           
8
 See Dkt. No. MC2008-1, Statement of Tina M. Lance on Behalf of the United States Postal Service (Lance Stmt.), 

Mar. 19, 2008. 
9
 Because gift cards do not qualify as a postal service, the Commission need not reach section 3641(b).  To the 

extent these considerations are relevant, further inquiry regarding market distortion and small business concerns are 
warranted.  The Postal Service contends that no finding of market disruption or unfair competition can be made 
because it will not occupy a substantial share of the gift card market.  But the scope of section 3641(b)(2) is broader 
than market concentration concerns alone.  Because the gift cards the Postal Service proposes to sell are not a new 
product in the market, any market share acquired by the Postal Service will be at the expense of an existing private 
market participant.  To the extent small business concerns are affected, they will be less able to absorb the loss of 
market share than larger, more established competitors. 
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range of other products.  This is especially true with respect to goods sold via USPS.com.10  

Because all goods sold through USPS.com will likely be sent through the mail, under the Postal 

Service’s interpretation, any and all products would be deemed to bear a “close nexus” with the 

mails.  This interpretation would render the limitations on nonpostal services meaningless.  

 The Postal Service’s “close nexus” argument gains nothing by appealing to the sale of 

greeting cards and money orders as precedent.  The Postal Service suggests that greeting cards 

and gift cards are interchangeable - a card, is a card, is a card.  But the two products are 

distinguishable.  Greeting cards are a form of correspondence which directly relate to the Postal 

Service’s core competency of delivering physical mail.  Gift cards bear no similar relationship.11  

 The Postal Service’s reliance on money orders is also unavailing.  The Postal Service 

devotes two sentences to money orders in the Notice.  In the first, the Postal Service quotes the 

Commission’s prior Order citing dicta in the ACTMU case for the proposition that “money 

orders, . . . have long been regarded as a  “postal services” on the basis that they are likely to be 

mailed when purchased.”  Notice at 7 (citations omitted).  Of course, the district court’s decision 

in ACTMU was vacated 29 years before the PAEA established a statutory definition of the term 

“postal service.”12  And as noted by the Commission in the full passage from which the Postal 

Service cites, “distinctions previously drawn under the PRA may need to be re-evaluated.”  

Order No. 154 at 31.  Re-evaluation is appropriate here.  It does not follow that because money 

orders have historically been deemed postal services (because the majority of money orders were 

assumed to have actually been sent through the mail), and gift cards are arguably similar to 

                                                           
10 The Postal Service states that “Initially, the cards will only be available for purchase at Postal Service retail 
windows, and will not be sold at Automated Postal Centers (APCs) or on USPS.com.”  Notice at 3. 
11  The approval of greeting cards as a postal service was also based on evidence that established “the majority of 
greeting cards, from all sources, are mailed.”  Order No. 154 at 34 (citations omitted).   The Postal Service has 
offered no evidence that the majority of gift cards will be sent through the mail. 
12 Associated Third Class Mail Users v. United States Postal Service, 405 F. Supp. 1109 (D.D.C. 1975), judgment 
vacated by, 434 U.S. 884 (1977).  
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money orders, that gift cards ought to be classified as postal services under section 102(5).  The 

connection between gift cards and the carriage of mail is too attenuated.  

 B. The Postal Service Cannot Offer Gift Cards as a Nonpostal Service  

 The PAEA repealed the Postal Service’s authority to offer “special nonpostal or similar 

services”13 and further limited the Postal Service’s authority to offer nonpostal services to those 

it offered as of January 1, 2006 that the Commission, upon review, permits to continue.14    The 

PAEA further defines “nonpostal service” to mean “any service that is not a postal service 

defined in 39 U.S.C. § 102(5).”15   

 In Order No. 154, the Commission held that stored valued cards, including gift cards, 

were properly classified as nonpostal services.  See Order No. 154 at 46-48.  The Postal Service 

has offered no new evidence to justify revisiting that determination here.  For the reasons 

discussed above, the proposed gift cards lack many of the attributes of the stored value cards that 

would establish a postal nexus and the Postal Service has not attempted to explain how the 

current offering is distinguishable.  Accordingly, the gift cards are prohibited under section 

404(e)(2) as an unauthorized new nonpostal service; thus, the market test must be terminated. 

 The statutory cutoff for nonpostal services in section 404(e)(2) provides an independent 

basis to terminate the proposed gift card market test.  “A threshold question for any nonpostal 

service is whether that service was offered by the Postal Service “as of January 1, 2006.””  Order 

No. 154 at 47.  The record is clear that the Postal Service was not offering gift cards as of 

January 1, 2006.  Accordingly, the gift cards market test is prohibited under section 404(e)(2). 

 Even if the gift cards were eligible to continue as a grandfathered nonpostal service, the 

Postal Service cannot establish a public need for the service as required by section 404(e)(3)(B).  

                                                           
13 PAEA Sec 102(a) repealed 404(a)(6).  
14 39 U.S.C. § 404(e). 
15  39 U.S.C. § 404(e)(1). 
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Section 404(e)(3)(B) requires that all nonpostal services meet a public need that the private 

sector cannot satisfy.16  The Postal Service has not offered any evidence to suggest that the 

Postal Service’s entry into this market is necessary satisfy unmet consumer demand.  In fact, the 

market data referenced in the Notice overwhelmingly supports the conclusion that the private 

sector is meeting the public need.  See Notice at 2, n.2. Indeed, anyone who has been in a 

checkout line recently knows that gift cards are widely available.  The private sector has this 

market covered. Thus, rather than fill a void of unmet consumer demand, the Postal Service is 

seeking to take market share within a mature private market by partnering with an established 

incumbent.  See id.  Those aims cannot be reconciled with the statutory limitation in section 

404(e)(3)(B).   Accordingly, even if eligible to continue on a grandfathered basis, the sale of gift 

cards could not satisfy section 404(e)(3)(B). 

                                                           
16 39 U.S.C. § 404(e)(3)(B). 
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III. CONCLUSION 

 For the foregoing reasons, the Postal Service’s entry into the gift card market is 

prohibited by sections 404(e) and 3641.  Accordingly, the Commission should order the Postal 

Service to cancel the market test.   
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