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I. PROCEDURAL HISTORY 

On January 9, 2009, the Commission issued Order No. 168, initiating 

“Phase II” of Docket No. MC2008-1.  The first Phase of this proceeding 

culminated in Order No. 154, issued on December 19, 2008, which reviewed a 

broad range of revenue-producing activities undertaken by the Postal Service, 

determined which of those activities were “nonpostal services” within the 

meaning of section 404(e)(1), and determined which of those “nonpostal 

services” could be continued by the Postal Service under the criteria of section 

404(e)(3).1  However, prior to issuing a final order with respect to three revenue-

generating activities, the Commission determined that it needed additional 

information.  These activities are the licensing of intellectual property on 

commercial products that relate to postal operations but are manufactured and 

sold by parties other than the Postal Service; the equipment repair program; and 

the retail sale of music compact discs by the Postal Service.  See Order No. 168 

at 3-4.  Therefore, the Commission established this Phase II proceeding in order 

to consider these three activities further.   

With respect to the equipment repair program, the Commission required 

that the Postal Service provide additional details of the program, and in particular 

the repair by the Postal Service of equipment owned by parties other than the 

Postal Service.  See Order No. 168 at 3.  In response, the Postal Service filed 

                                                      
1 On January 16, 2008, the Postal Service filed a notice of appeal of Order No. 154 with the D.C. 
Circuit Court of Appeals, pursuant to section 3663 of title 39.  This appeal will address certain 
jurisdictional and definitional determinations made by the Commission in that Order.  Nothing in 
this document should be construed as affecting, implicating, or prejudicing in any way the 
positions that the Postal Service may take during the course of that appeal.  Rather, for the 
purposes of the Postal Service’s participation in this proceeding only, the validity of Order No. 154 
is presumed.   
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the Sworn Statement of Rick L. Osburn on Behalf of the United States Postal 

Service on January 29, 2009 (hereinafter “Osburn Statement”).   

With respect to music compact discs, the Commission suggested that the 

Postal Service had neglected to seek authorization for the continued sale of 

those items.  Order No. 154 at 35.  The Commission therefore required that the 

retail sale of compact discs be reviewed in this phase of the proceeding.  Id.  In 

response, the Postal Service filed the Sworn Statement of Carrie A. Bornitz on 

Behalf of the United States Postal Service (hereinafter “Bornitz Statement”).   

With respect to licensing, the Commission authorized the licensing of 

intellectual property to continue as a “nonpostal service,” but deferred the issue 

of whether the “licensing of the Postal Service brand for use on mailing and 

shipping products related to postal operations” should continue.  See Order No. 

171 at 5 (clarifying Order No. 154).  The Commission therefore requested the 

filing of additional information concerning this activity, to supplement the previous 

information provided by the Postal Service (including the Sworn Statement of 

Gary A. Thuro describing the Postal Service’s licensing program, filed on 

November 17, 2008).  See Order No. 168 at 2-3.  In response, the Postal Service 

filed the Supplemental Sworn Statement of Gary A. Thuro on January 30, 2009, 

which was subsequently amended on March 20, 2009 (hereinafter “Thuro 

Supplemental Statement”).  See Presiding Officer’s Ruling (POR) No. 6 (May 18, 

2009).     

Following the filing of the Postal Service’s direct case, the Commission 

provided an opportunity for parties to conduct discovery and file rebuttal 
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evidence.  No party submitted discovery, and no hearing was held, though the 

Presiding Officer issued two Presiding Officer’s Information Requests (POIRs) 

directed to the Postal Service: POIR No. 1, issued on March 23, 2009, and 

responded to on April 3, 2009; and POIR No. 3, issued on June 4, 2009, and 

responded to on June 15, 2009.  In addition, on March 18, 2009, Pinpoint LLC 

moved that various declarations of Randall Hooker be accepted onto the record 

in support of the Postal Service’s direct case, which was accomplished by POR 

No. 5 (April 17, 2009).    

On May 12, 2009, Pitney Bowes filed rebuttal testimony in the form of a 

Declaration of Peter Wragg (with attached exhibits), which addressed the Postal 

Service’s licensing program, and in particular the licensing of postal-branded 

meter ink cartridges (hereinafter “Second Wragg Declaration”).  Pitney Bowes 

also filed an accompanying library reference.  This Declaration was in addition to 

a previous Declaration from Witness Wragg filed on October 15, 2008 

(hereinafter “First Wragg Declaration”).  See POR No. 11 (July 13, 2009).  As 

with the Postal Service’s direct case, no party submitted discovery requests to 

Pitney Bowes, and no hearing was held, though the Presiding Officer issued a 

POIR directed to Pitney Bowes:  POIR No. 2, issued on May 29, 2009, and 

responded to on June 24, 2009.   

On July 6, 2009, the Postal Service filed the Surrebuttal Testimony of 

Daniel J. Lord on Behalf of the United States Postal Service (hereinafter “Lord 

Surrebuttal Testimony), addressing certain aspects of Pitney’s Bowes rebuttal 

case.  Because no party requested the opportunity to cross-examine Witness 



 5

Lord, no hearing was held, and the procedural schedule set July 21, 2009 for the 

filing of initial briefs, and July 31, 2009 for the filing of reply briefs.  See POR No. 

10 (June 30, 2009).  In accordance with that schedule, the Postal Service hereby 

files its initial brief.      

II. THE COMMISSION SHOULD AUTHORIZE THE LICENSING OF 
PRODUCTS RELATED TO MAILING AND SHIPPING ACTIVITIES IN 
GENERAL, AND THE POSTAGE METER INK CARTRIDGE LICENSE IN 
PARTICULAR 

Witness Thuro discusses the five licensing current agreements that 

encompass (but are not necessarily limited to) products that “relate to postal 

operations.”  These agreements are with the following companies, for use of 

Postal Service intellectual property on the following items: 1) LePage’s 2000, 

Inc., mailing and shipping supplies such as boxes, padded envelopes, and tape; 

2) Clover Technologies Group, replacement postage meter ink cartridges and 

meter sealing solution; 3) Measurement Limited, mailing scales; 4) U.S. Stamp 

and Sign, stampers and stamp pads, embossers, and mail preparation items 

such as bottle moisteners; and 5) Deluxe Enterprise Operations, return address 

labels.   The Postal Service submits that all of these agreements should be 

authorized by the Commission, and that, more generally, the Commission should 

authorize the Postal Service to enter into additional licensing agreements with 

respect to products that relate to the use of the mails.         

A. The focus of this proceeding is on the criteria of section 
404(e)(3), not on the grandfather date of section 404(e)(2). 

As a threshold matter, Pitney Bowes argues that licensing agreements 

that were entered into after January 1, 2006 cannot be authorized by the 

Commission, because they run afoul of the grandfather date in section 404(e)(2).  
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See Wragg Response to POIR No. 2, Question 11; Second Wragg Declaration at 

¶ 2. The Postal Service submits that this question has already been decided by 

Order No. 154, and is therefore not at issue in this proceeding.  Furthermore, the 

Commission’s prior determination of this issue is appropriate, and should not be 

reversed.    

Pitney Bowes’ position requires a conclusion that each individual license 

agreement is a separate “nonpostal service”; this is because section 404(e)(2) 

states that the Postal Service is allowed to offer “nonpostal services” that were 

being offered as of January 1, 2006.  The Commission’s discussion in Order Nos. 

154, 168, and 171 demonstrates, however, that it has determined that each 

individual licensing agreement is not a separate “nonpostal service” for purposes 

of applying section 404(e).  Rather, the relevant “nonpostal service” is either 

licensing as a whole, the licensing of Postal Service intellectual property on 

consumer goods as a whole, or, at a minimum, the licensing of Postal Service 

intellectual property on consumer goods related to postal operations.  See Order 

No. 171 at 5 (noting that the “licensing of the Postal Service brand for 

commercial purposes” was ongoing on January 1, 2006). 2  At any of these levels 

of analysis, this “nonpostal service” is eligible for continued authorization under 

the grandfather date of section 404(e)(2), because it was being offered as of 

                                                      
2 Whether the “nonpostal service” here is licensing as a whole, the licensing of consumer goods 
as a whole, or the licensing of consumer goods relating to postal operations, is not completely 
clear from the Commission’s prior discussion of this issue.  Ultimately, however, this 
determination is unimportant to resolution of this proceeding, because under any of these 
approaches the licensing of consumer goods relating to postal operations is eligible for 
continuation under the grandfather date of section 404(e)(2).   
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January 1, 2006.3  Furthermore, this “nonpostal service” may be reviewed under 

section 404(e)(3) because it was being offered by the Postal Service on 

December 20, 2006.  See Order No. 171 at 5.4     

The Commission’s prior disposition of this issue is also evident in the 

Commission’s description of this Phase II proceeding, as dealing with the sixth 

step in the analysis that it utilized in Order No. 154.  See id. (noting that Phase II 

is designed to develop a record “to enable [the Commission] to make a properly 

informed judgment on (a) the public need for this service, and (b) the private 

sector’s ability to meet that need.”).  Of course, the Commission only reaches 

stage six after determining that the “nonpostal service” is eligible for authorization 

and review under section 404(e).  See Order No. 154 at 2-3 (describing eight-

step review process).  In addition, in Order No. 154, the Commission noted that 

the record with respect to these mailing and shipping licenses was “not 

sufficiently developed…for the Commission to determine, at this time, whether 

they should be terminated or authorized to continue.”  Id. at 74.  Clearly, since 

the Commission presented itself as having a choice whether to authorize these 

licenses to continue, it has made a determination that these licenses are eligible 

for continuation.   

                                                      
3 If the “nonpostal service” here is the licensing of consumer goods relating to postal operations, 
this service was being performed on January 1, 2006, because the LePage’s 2000 license was 
initiated on January 14, 2005.  Thuro Supplemental Statement at 2.   
4 This picture is somewhat clouded by the fact that the Commission made a point in Order No. 
171 to mention that the licensing agreement that involves postage meter ink cartridges had not 
yet begun on December 20, 2006.  See Order No. 171 at 5.  The reason the Commission did so 
is not immediately apparent.  In particular, considering section 404(e)(2) and section 404(e)(3) 
apply the dates contained therein to the same term (i.e., “nonpostal service”), it would not make 
sense to apply the January 1, 2006 date at one level (i.e., to licensing as a whole, to the licensing 
of the Postal Service brand for consumer goods as a whole, or, at a minimum, to the licensing of 
consumer goods relating to postal operations), while applying the December 20, 2006 date at a 
different level (i.e., to each individual licensing agreement).        
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   The Commission’s determination that individual licensing agreements 

are not separate “nonpostal services” for purposes of applying section 404(e) is 

clearly correct, and should not be reversed.5  As the Commission has 

recognized, the phrase “nonpostal service” logically applies to the general 

conduct by the Postal Service of a nonpostal activity, as opposed to every 

specific manifestation of that activity (i.e., every individual instance or transaction 

in which that activity is performed).  Thus, for instance, the relevant “nonpostal 

service” is the leasing of real property as a whole, rather than each individual 

lease agreement that the Postal Service enters into.  See Order No. 154 at 67-

68.  Similarly, the relevant “nonpostal services” are Officially Licensed Retail 

Products (OLRP) and Philatelic Services, respectively, as opposed to each 

individual OLRP or philatelic item that the Postal Service sells at retail.  See id. at 

49.  In the same way, each individual license agreement is not a separate 

“nonpostal service,” requiring separate compliance with the grandfather date of 

section 404(e)(2).             

Pitney Bowes’ interpretation of the term “nonpostal service” would lead to 

illogical results.  As one example, if that term applied at the individual transaction 

level, section 404(e) would preclude the Postal Service from ever entering in a 

new lease of its real property.  Considering the Postal Service’s clear statutory 

authority in section 401(5) to lease its real property (consistent with its obligation 

to act in a business-like fashion), and the clear benefit that this activity confers 

(Order No. 154 at 68), this would not be a logical interpretation of section 404(e).  

                                                      
5 And, to the extent that the Commission has in fact not made such a determination, it should do 
so now.   
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Furthermore, Pitney Bowes’ interpretation would preclude the Postal Service 

from selling of any new philatelic items, or from entering into any further 

“promotional” licenses (even though the Commission clearly authorized the 

Postal Service to enter into such agreements).  See id. at 75.6  As such, the 

Commission’s consistent interpretation of “nonpostal service” as applying to 

broader nonpostal activities, rather than each individual transaction in which that 

activity is performed, is clearly correct, and Pitney Bowes’ alternative 

interpretation should be rejected.7   

B. The offering of Postal Service-branded mailing and shipping 
supplies should, as a general matter, be authorized pursuant 
to the criteria of section 404(e)(3).  

The relevant question in this proceeding is therefore whether the licensing 

of the Postal Service brand on goods related to postal operations should be 

authorized or terminated under the criteria of section 404(e)(3).  In considering 

this question, the Commission should recognize the distinction between the 

licensing of intellectual property for use on products that are related to postal 

operations as a general matter, and the specific agreements that currently exist.  

In particular, the Commission should recognize that there is no need to 

permanently foreclose the Postal Service from entering into licensing agreements 

in the future that encompass products related to mailing or shipping activities, 

                                                      
6 Pitney Bowes itself has previously noted that such “promotional” licenses can be appropriate.  
See Order No. 171 at 3.   
7 The alternative is to interpret “nonpostal service” at different conceptual levels depending on the 
specific type of nonpostal activity being performed.  For example, one would have to conclude 
that the general “leasing of real property” or the general “licensing of intellectual property on 
consumer goods for promotional purposes” are the relevant “nonpostal services” for purposes of 
applying section 404(e), but that for the licensing of intellectual property on consumer goods 
relating to mailing and shipping supplies, each individual agreement is the relevant “nonpostal 
service.”  This is not, however, a principled or appropriate way to read that statutory term.   
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simply because one or more of the existing agreements potentially may be 

considered inappropriate. 8     

  Witness Thuro discusses the appropriateness of licensing the Postal 

Service brand on products related to mailing and shipping activities, based on the 

criteria of section 404(e)(3).  Thuro Supplemental Statement at 4-5.  With respect 

to licensing in general, the Postal Service’s brand is valuable, and the willingness 

of private sector licensees to compensate the Postal Service for that brand 

demonstrates some measure of public desire for such goods.  See Thuro 

Response to POIR No. 1, Question 11(g).  Furthermore, as the Commission has 

found, licensing serves a public need not only because it can generate revenue 

that makes a contribution to institutional costs, but also because it “promotes and 

gives recognition to [the Postal Service’s] brand.”  Order No. 154 at 73.  These 

beneficial aspects of licensing are especially apparent with respect to postal-

branded mailing and shipping supplies, whose availability in retail locations other 

than postal retail outlets can be particularly attractive to the public.  See Thuro 

Supplemental Statement at 4-5; Thuro Response to POIR No. 1, Question 11.   

In particular, postal-branded mailing and shipping supplies facilitate the 

use of the mail, and making such supplies available in non-postal retail locations 

gives customers the added convenience of purchasing mailing supplies through 

various outlets, while still maintaining a connection to the Postal Service (which is 

the ultimate service provider).  Thuro Supplemental Statement at 4-5.  This 

benefits customers, and also increases the Postal Service’s “footprint” in a way 

                                                      
8 In other words, the Commission has the authority to authorize this nonpostal activity to continue 
as a general matter, even while ordering the termination of a specific agreement that falls within 
the scope of that activity.          
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that not only “promotes and gives recognition to [the Postal Service’s] brand” 

(Order No. 154 at 73), but also promotes the use of the mails.9  The Postal 

Service is, furthermore, the only entity able to provide this branding connection 

(Thuro Supplemental Statement at 5), a fact that the Commission has 

recognized.  See Order No. 154 at 73.   

In addition, products that are, or may in the future be, subject to a “mailing 

and shipping” license generally fall within the definition of “postal services,” 

meaning the Postal Service is statutorily authorized to provide those products 

directly.  These mailing and shipping supplies facilitate the use of the mail, and 

are designed to be used in the preparation of a mail piece, or to serve as an 

integral part of that mail piece (e.g., padded envelopes and mailing labels).  For 

example, the provision of items such as boxes, envelopes, and tape in Postal 

Service retail outlets is a “postal service.”  See id. at 33-34.  The LePage’s 2000, 

Inc., licensing agreement involves similar goods, in that it encompasses 

envelopes, bubble-wrap, and other products that are designed and suitable for 

use in entering items into the mailstream.  See Thuro Supplemental Statement at 

2.  If the Postal Service is allowed to offer postal-branded mailing supplies 

directly through its retail channels, it makes little sense to claim that customers 

should be denied the ability to acquire similar goods sold through other, non-

Postal Service retail channels.  The increased availability of such items provides 

                                                      
9 In addition, the brand connection between the Postal Service and the mailing and shipping 
product provides a customer with increased assurance that the supply is of suitable quality for 
use in the mails.  Thuro Supplemental Statement at 5.  The Postal Service works with licensees 
that are well-regarded and financially viable companies, and supervises those licensees during 
the product development process to ensure that the postal-branded products are quality products.  
Thuro Response to POIR No. 1, Questions 11 and 12.  Products that are poor quality are either 
not allowed to be sold, or are removed from sale.  Id.    
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enhanced convenience to customers unable to make a trip to the post office, yet 

who still wish to acquire a mailing and shipping supply while maintaining a brand 

connection to the Postal Service.  Id. at 4-5.   

Finally, the fact that postal-branded mailing and shipping supplies may 

compete with private sector providers cannot mean that such licensing 

agreements are, ipso facto, inappropriate.10  This is evident from the fact that 

section 404(e)(5) specifically indicates that “nonpostal services” may be 

regulated as competitive products; the definition of “competitive product” in 

section 3642(b)(1) contemplates that there are “other firms offering similar 

products” in the relevant market.  Furthermore, the proper focus of competition 

policy should be on ensuring vibrant competition, and not on protecting the 

existing market share of any one party.    

Overall, licensing of the Postal Service brand on mailing and shipping 

supplies, as a general matter, clearly satisfies the criteria of section 404(e)(3), as 

it meets a public need that cannot be satisfied by the private sector.  In addition, 

the Postal Service respectfully suggests that it is counter-intuitive to conclude 

that while the Postal Service can license its brand on various types of goods 

unrelated to the mail (i.e., the “promotional” licenses), it cannot do so with 

respect to items relating directly to the core service that the Postal Service 

provides the public (i.e., the carriage of mail).  The basic appropriateness of the 

Postal Service brand being used on mailing and shipping items is evident in the 

                                                      
10 For instance, Pitney Bowes Witness Wragg argues (in speaking of the Clover Technologies 
Group license specifically, though in terms that can also be applied to all of these licenses) that 
increased sales of the Postal Service-branded ink cartridges would harm “other competitors in the 
market.”  Wragg Response to POIR No. 3, Questions 7, 9.   
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fact that only one of the current five mailing and shipping agreements was 

criticized on the record of this proceeding as being substantively inappropriate 

(as opposed to being inappropriate based on the threshold procedural issue 

discussed in Section II.A above).  As such, the Commission should not preclude 

the Postal Service from entering into mailing and shipping licenses as a general 

matter, simply because concerns it may have with respect to a specific 

agreement.   

C. Postal Service-branded replacement postage meter ink 
cartridges should be authorized to continue.   

The only record evidence alleging that any of these agreements is 

substantively inappropriate concerns the license with Clover Technologies 

Group, which involves postage meter ink cartridges and meter sealing solution.11    

Pitney Bowes Witness Wragg argues that this agreement should not be 

continued because “[t]he market for postage meter ink cartridges is a mature, 

highly-competitive market” (First Wragg Declaration at ¶ 3) that is “fully meeting 

the needs of consumers” (Wragg Response to POIR No. 3, Question 9).  He also 

argues that the license is inappropriate because the Postal Service regulates 

postage evidencing systems.  Second Wragg Declaration at ¶ 6.     

i)  Regulation of Postage Meter Ink  

With regard to the second point, Witness Wragg argues that the Postal 

Service’s “dual role as a regulator and competitor in the same commercial space 

creates the potential for abuse and unfair competition,” because it creates an 

                                                      
11 Because no party has alleged that the LePage’s 2000, U.S. Stamp and Sign, Measurement 
Limited, or Deluxe Enterprise Operations licenses are substantively inappropriate, there is no 
need to address them specifically here.     
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“inherent conflict of interest.”  Second Wragg Declaration at ¶ 6; First Wragg 

Declaration at ¶ 11.12  In particular, he alleges that the Postal Service may 1) 

seek to prevent new product innovation in the postage meter market (Second 

Wragg Declaration at ¶ 7); or 2) use new product design information, or other 

confidential information provided by Pitney Bowes as part of the postage meter 

approval process, for the benefit of the Postal Service’s ink cartridge licensee (id. 

at ¶¶ 8-9).   

As discussed in the testimony of Witness Lord, these assertions provide 

no basis for concluding that this agreement should not be continued.  It is true 

that the Postal Service’s Postage Technology Management (PTM) group closely 

reviews the manufacturing, distribution, maintenance, and destruction of postage 

meter systems, including through audits of review of internal management, in 

order to protect Postal Service revenue.  Lord Surrebuttal Testimony at 1-3.  

However, the Postal Service’s review of meter ink is predicated only on limited 

technical specifications concerning the fluorescence and reflectance of that ink, 

in order to ensure that the mail pieces can be properly processed on Postal 

Service equipment.  Id. at 3-4.   

The limited nature of the Postal Service’s regulatory involvement with 

postage meter ink belies the claims that this licensing agreement raises any 

legitimate anti-competitive concerns.  As an initial matter, the Postal Service has 

no meaningful incentive to hinder new product innovation in the postage meter 

innovation; as discussed by witness Lord, the Postal Service instead has a 

                                                      
12 He admits that these concerns are theoretical, rather than based on any acts actually 
performed by the Postal Service.  See Wragg Response to POIR No. 2, Questions 1-4.   
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strong interest in a dynamic and viable postage meter market.  Id. at 6.  In 

addition, the standards regarding the fluorescence and reflectance of the ink are 

predicated on clear technical specifications, and are therefore transparent and 

well-known.  Id.  This precludes the PTM group from rejecting new meter ink that 

meets these minimal operational standards in order to serve an anti-competitive 

purpose.  Id.  Thus, even if the Postal Service had any incentive to preclude 

meter ink innovation—which it does not—the limited nature of its regulatory 

interest in meter ink ensures that any effort by the Postal Service to promulgate 

meter ink standards for anti-competitive purposes would be transparent.  If this 

occurs, Pitney Bowes would have ample remedies available, such as a complaint 

to the Commission based on section 404a of title 39.   

Pitney Bowes’ argument that the Postal Service will use its access to 

confidential information received during the meter approval process in an anti-

competitive manner is similarly unavailing.  As witness Lord notes, the PTM 

group closely protects any confidential information in its possession regarding the 

design of postage meters. Id. at 5-6.   Any documentation that the PTM group 

receives as part of the meter approval process is not shared with other functions 

in the Postal Service, or with any party outside the Postal Service.  Id.  In 

addition, with respect to meter ink in particular, sample envelopes that are 

submitted by meter vendors to demonstrate compliance with the technical ink 

specifications are either destroyed or returned to the vendor, and are not shared 

with other parties.  Id.    
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Overall, Witness Wragg’s testimony on this issue amounts to nothing more 

than unsupported speculation.  He does not set forth any legitimate basis to 

believe that the Postal Service could, or would, actually act in an anti-competitive 

manner with respect to meter ink.  As such, this issue should not form any basis 

for determining whether this agreement should be authorized.   

ii)  Postage Meter Ink Market 

Witness Wragg further argues that postal-branded meter ink cartridges are 

inappropriate because “[t]he market for postage meter ink cartridges is a mature, 

highly-competitive market which includes private commercial manufacturers, 

suppliers, and distributors, including many small businesses.”  First Wragg 

Declaration at ¶ 3; Wragg Response to POIR No. 3, Question 7.  However, there 

is testimony on the record that Pitney Bowes dominates the replacement postage 

meter ink cartridge market for Pitney Bowes meters.  See First Declaration of 

Randall Hooker at ¶¶ 5-7; Second Declaration of Randall Hooker at ¶ 3.  Pitney 

Bowes has not contradicted Witness Hooker’s assertion that it dominates this 

market; instead, Pitney Bowes has simply noted that remanufactured postage 

meter ink cartridges for use in Pitney Bowes meters are available through a 

variety of sources.  Second Wragg Declaration at ¶ 16.   

This record evidence belies Pitney Bowes’ assertion that “[t]he private 

market is fully meeting the needs of consumers” for replacement ink cartridges.  

Wragg Response to POIR No. 3, Question 9.  The public need is for more 

effective alternatives in this market, not less.  And, the fact that a Postal Service-

branded product postage meter ink cartridge may prove to be an effective 
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competitor is not a reason for shielding the market from such competition, 

particularly considering that it has a dominant supplier, and is related to the mails 

(and thus to the Postal Service’s core business).   

Furthermore, it should also be recognized that, if anything, Pitney Bowes 

holds a significant advantage in the market: certainly, the purchaser of a Pitney 

Bowes postage meter will likely expect that Pitney Bowes, as the Original 

Equipment Manufacturer (OEM), produces the most compatible replacement 

cartridges.  This understanding is at least partly evident in the fact that most 

consumers purchase Pitney Bowes cartridges.13  The Postal Service-branded 

product simply provides an available alternative for postage meter users who are 

willing, for reasons such as price, to use, or contemplate the use of, replacement 

cartridges other than that produced by the OEM.  In making that choice, 

consumers will now have the option to acquire meter ink while maintaining a 

brand connection with the trusted provider of delivery for metered mail; this may 

prove to be particularly attractive to consumers.  This product therefore is an 

appropriate addition to the market, as it gives consumers an option that cannot 

be met by the private sector acting alone.  Pitney Bowes’ effort to prevent the 

entry of a potentially effective alternative into a market that it dominates should 

not be ratified by the Commission.  

    

                                                      
13 Witness Wragg provides no support for his speculation (Response to POIR No. 2, Question 9) 
that the entry of Postal Service-branded meter ink cartridges will result in a market in which all 
meter ink providers are compelled to place the Postal Service brand on their products in order to 
compete.  The notion that all consumers will abandon other providers of ink cartridges, including 
Pitney Bowes, despite existing relationships, and the natural tendency to view replacement 
cartridges from the OEM as being the most compatible with a postage meter, is an outcome that 
is not even remotely likely.     
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D. The Commission should not order a contract terminated prior 
to the termination date set forth in the contract.   

The Commission should therefore find that each of these five agreements 

should be authorized to continue.  To the extent that the Commission determines 

that a specific agreement should be terminated, the Commission should make 

that order effective as of the contract termination date specified in the agreement.  

This will protect the interests of the licensees who have committed resources to 

manufacturing and distributing products pursuant to their license.  See Thuro 

Supplemental Statement at 4.14       

III. THE EQUIPMENT REPAIR PROGRAM SHOULD BE AUTHORIZED TO 
CONTINUE 

As described Phase I of this docket (in particular, pages 28-29 of the 

Postal Service’s June 9, 2008 Initial Response to Order No. 74, and page 15 of 

the Statement of Deputy Postmaster General Donahoe), the equipment repair 

program grew out of the Postal Service’s ongoing commercial relationships with 

the OEMs of postal equipment.  As part of those relationships, OEMs may have 

obligations to provide repair services for equipment still under warranty, and in 

some circumstances, the most economical way for an OEM to fulfill that 

obligation is to reimburse the Postal Service for having the repair conducted at 

one of the facilities operated by the Postal Service to meet its own equipment 

repair needs.  Because of the genesis of the program, the Postal Service took 

the view in Phase I of this proceeding that the equipment repair program should 

                                                      
14 The Postal Service and the licensee would, of course, have the option to end the contract 
earlier, if in their interests.   
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not be considered within the scope of “nonpostal services” that would need to be 

grandfathered pursuant to section 404(e). 

 In Order No. 154 at 84-85, the Commission generally accepted that view 

as reasonable, but also noted that, to the extent that the program was expanded 

to include repairs of equipment other than items owned by the Postal Service, the 

nature of the program would start to appear more as a commercial activity 

offered to the public for purposes of financial gain.  On that basis, the 

Commission raised the possibility of regulating the expanded portion of the 

program as a competitive “nonpostal service” in accordance with section 404(e).  

Order No. 154, as well as Order No. 168, thus identified the equipment repair 

program as one to be further addressed in Phase II of this proceeding.   

 In response, the Postal Service has submitted the Statement of Rick 

Osburn, who manages the equipment repair program.  Mr. Osburn discussed the 

establishment of the Postal Service’s equipment repair capabilities over many 

decades as a necessary outgrowth of the postal automation efforts that began in 

the 1970s.  He explained the critical function that equipment repair capability 

plays in keeping the Postal Service’s core mail processing operations up and 

running. 

With over six billion dollars worth of equipment-related assets 
integral to the processing and distribution of the mail, the Postal 
Service (since the 1970s) has had the absolute need to provide and 
ensure the continued availability of repair parts to keep that 
equipment in operation.  Obviously, the Postal Service did not 
originally establish the two internal repair centers in Topeka and 
Grand Prairie with the purpose of seeking customers for a relatively 
small program initiated several decades later.  Moreover, the Postal 
Service’s absolute need for these two repair center operations will 
continue to be an operational requirement, regardless of whether or 
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not the Fee For Service program is continued. The Postal Service 
has no choice but to continue to provide for the repairs of Postal 
equipment and parts necessary to ensure day-to-day that Mail 
Processing and Distribution operations are up and running.  The 
Fee For Service program merely allows the Postal Service to offset 
a small part of the costs of operating its critical repair network. 

 
Osburn Statement, ¶ 5.   Mr. Osburn reiterated the more recent process by which 

the repair program with the OEMs developed (id. at ¶¶ 2-4, 6), and also 

described the even more recent expansion of that program to include 

reimbursements for repairs done on equipment owned by entities other than the 

Postal Service (id. at ¶¶ 7-8).  As explained by Mr. Osburn, the Postal Service is 

often the repair source of last resort for these entities, given the age of the 

equipment in question.  

 The only response from any source to the submission of Mr. Osburn’s 

statement was Question 1 of POIR No. 3.  That Question sought information 

regarding whether the equipment repair program was offered to “others” prior to 

January 1, 2006.  As explained in Mr. Osburn’s June 15, 2009 response to that 

question, the Postal Service began receiving reimbursements from “others” 

under the Warranty Repair program in 2004.  In those instances, the “others” 

were the OEMs, who were reimbursing the Postal Service for repairs conducted 

on postal-owned equipment.  As Mr. Osburn’s response also indicates, the 

explicit expansion of the program to include reimbursements for equipment not 

owned by the Postal Service occurred in March of 2006. 

 The Postal Service understands the reasoning advanced in Order No. 154 

as the basis to regulate repair services offered for equipment not owned by the 

Postal Service, but likewise not to consider repairs done on postal-owned 
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equipment as within the scope of section 404(e).  The Postal Service has 

prepared draft MCS language in accord with this distinction, as presented on 

page 18 of the Postal Service’s March 10, 2009 Notice of proposed Mail 

Classification Schedule (MCS) language for nonpostal activities in Docket No. 

MC2009-20.  The Postal Service submits, however, that there is no 

corresponding basis to attempt to attribute unwarranted significance to the 

initiation dates of different portions of the equipment repair program for purposes 

of evaluating the program pursuant to section 404(e).  Of course, any attempt to 

consider the significance of initiation dates is complicated by section 404(e) itself, 

which contains two contradictory dates (January 1, 2006, and the date of PAEA 

enactment, December 20, 2006) within two consecutive subsections, 404(e)(2) 

and 404(e)(3). 

Beyond that, in this instance, several key facts emerge.  First, the Postal 

Service did not suddenly venture into the equipment repair business in 2006 as 

an obvious deviation from its core functions.  Rather, the Postal Service has 

been in the equipment repair business for decades, just as it has been in the 

retail business, the transportation business, and the delivery business.  Those 

activities are all critical to the Postal Service’s core mission of meeting the 

nation’s need for postal services.  Moreover, the Postal Service was receiving 

compensation from others for undertaking repair services on their behalf well 

before either trigger date in 2006.  There is, therefore, no basis for concern that 

the equipment repair program fails to qualify under the criteria of section 404(e) 

for treatment as a grandfathered competitive nonpostal service.  Rather, the 
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program reflects a common-sense approach that allows the Postal Service to 

reasonably share the costs of operating repair facilities (to a very minor extent) 

with those who also might have a need for the unique service those facilities can 

provide. 

IV. THE SALE OF COMPACT DISCS FALLS WITHIN THE SCOPE OF THE 
OLRP PROGRAM AUTHORIZED IN ORDER NO. 154 

As Witness Bornitz notes, the Postal Service offers a variety of CDs and 

DVDs that relate to the issuance of a commemorative stamp, or that otherwise 

have a postal-related theme (such as seasonal events or mutual brand 

placement arrangements).  Bornitz Statement at 3-5.  The retail sale of such CDs 

and DVDs falls within the scope of Officially Licensed Retail Products (OLRP) 

nonpostal product, whose continuation was authorized by the Commission in the 

first phase of this proceeding.  See Order No. 154 at 48-50.15  This includes both 

CDs and DVDs sold in retail lobbies as well as on USPS.com.  See Response to 

POIR No. 1, Question 18.  As discussed by Witness Bornitz, the considerations 

that supported the authorization of OLRP, including the fact that these items help 

to leverage the Postal Service’s brand, enhance its image, and generate revenue 

in support of the Postal Service’s core mission, apply fully to these items.  Bornitz 

Statement at 5.  Furthermore, no party has contested the appropriateness of 

these items.   

                                                      
15 Indeed, the Mail Classification Schedule language that the Postal Service proposed for OLRP 
during Phase I specifically identified the sale of CDs that relate to stamps and postal themes.  
See United States Postal Service Notice of Filing of Proposed Mail Classification Schedule 
Language for Six Nonpostal Services Pursuant to Order No. 120 at 6 (November 7, 2006).  This 
language has also been proposed in Docket No. MC2009-20.   
 


