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On May 1, 2007, the American Postal Workers Union, AFL-CIO (APWU) filed a motion requesting that the hearing on the co-proponents case-in-chief scheduled for May 8, 2007, be postponed for 30 days.

APWU previously filed a motion requesting that the Commission issue a subpoena to compel the deposition of Walter O’Tormey, Vice President, Engineering, United States Postal Service.
  The subject matter for the proposed deposition is improvements in letter mail processing read and accept rates since 1999.  The Postal Service subsequently offered to make Brent Raney, Manager, Technology Development/Apps, Engineering available during the May 8, 2007 hearing for cross-examination on this subject matter, specifically concerning the materials requested in interrogatory APWU/USPS-T1-1.
  APWU indicates that they will agree to substitute Mr. Raney for Mr. O’Tormey (without waiving the right to seek additional testimony from Mr. O’Tormey), and further seek the right to take Mr. Raney’s deposition before a single member of the Commission or before a designee of the Commission.
  However, APWU contends that due process and fundamental fairness require that a period of time, requiring delay of the hearing, be permitted for discovery to determine whether Mr. Raney can actually provide the necessary information, and if necessary, to conduct discovery with Mr. O’Tormey.
APWU also seeks a postponement of the hearing to provide time for follow-up discovery within the seven-day allowable period on interrogatories previously filed.  APWU states that the Postal Service has provided responses to many interrogatories filed by APWU, OCA, and Valpak within the last two days, and cites the untimely filing of approximately 70 interrogatories during the case.

In this case there have been an inordinate number of interrogatory responses filed out of time.  Interrogatories filed one or two days late tend to have a cumulative negative effect on the discovery process when late filings occur in sufficient number.  Participants also have a right to follow-up interrogatories that sometimes is circumscribed by filing late responses close to a hearing date.  Many times this may be remedied through oral cross-examination during the hearing.  However, in this instance because of the significant number of interrogatories at issue and the subject matter of the interrogatories, it is preferable to allow participants the opportunity to proceed with follow-up questions where necessary.

APWU’s request to postpone the hearing on the co-proponents’ case-in-chief scheduled for May 8, 2007, is granted.  The hearing originally scheduled for May 8, 2007 is rescheduled for June 14, 2007, at 9:30 a.m. in the Commission’s hearing room, with the possibility of continuation through June 15, 2007.  The Presiding Officer has informally been advised by counsel that the Postal Service and Bank of America do not oppose this delay.
Due process and fairness require allowing a period of time to conduct discovery with Mr. Raney, and the orderly completion of follow-up discovery.  Written discovery shall be allowed directed to Mr. Raney (and any institutional discovery related to Mr. Raney) through May 25, 2007.  As offered by the Postal Service, Mr. Raney shall be made available for possible cross-examination during the rescheduled hearing.

The Commission’s rules allow the taking of a deposition only under limited circumstances:  “(1) the person whose deposition is to be taken would be unavailable at the hearing, or (2) the deposition is deemed necessary to perpetuate the testimony of the witness, or (3) the taking of the deposition in necessary to prevent undue and excessive expense to a participant and will not result in undue delay or an undue burden to other participants.”  See rule 33(a).  The Postal Service has agreed to make Mr. Raney available during the hearing, and a period for written discovery is being provided.  No undo burden or hardship is apparent.  Thus, a persuasive argument to allow a formal deposition has not been made.

This ruling provides a path to resolve the remaining discovery issues and bring the first phase of this case to a conclusion.  Therefore, two motions previously filed by APWU:  Motion of the American Postal Workers Union, AFL-CIO to Stay Proceedings, April 24, 2007, and Motion of American Postal Workers Union, AFL-CIO for Issuance of a Subpoena to Compel Testimony and the Production of Documents by Walter O’Tormey, April 25, 2007, are denied without prejudice, subject to re-filing at a later date if necessary.
APWU also filed a motion for permission to file requests for admission by the Postal Service.
  The Postal Service filed its responses to the requests on April 30, 2007.
  This motion is granted.
RULING

1. Motion of the American Postal Workers Union, AFL-CIO to Reschedule Hearing on Co-proponents’ Case in Chief for June 7, 2007, filed April 24, 2007, is granted consistent with the body of this ruling.
2. The hearing originally scheduled for May 8, 2007 is rescheduled for June 14, 2007, at 9:30 a.m. in the Commission’s hearing room, with the possibility of continuation through June 15, 2007.  All other scheduled dates in this docket are suspended until further notice.
3. Discovery directed to Mr. Raney (and any institutional discovery related to Mr. Raney) shall be allowed through May 25, 2007.
4. Motion of the American Postal Workers Union, AFL-CIO to Stay Proceedings, filed April 24, 2007, is denied without prejudice.

5. Motion of American Postal Workers Union, AFL-CIO for Issuance of a Subpoena to Compel Testimony and the Production of Documents by Walter O’Tormey, filed April 25, 2007, is denied without prejudice.

6. Motion of the APWU for Permission to File Requests for Admission by the Postal Service (APWU/USPS Requests), filed April 24, 2007, is granted.

Dan G. Blair







Presiding Officer

� Motion of the American Postal Workers Union, AFL-CIO to Reschedule Hearing on Co-proponents’ Case in Chief for June 7, 2007, May 1, 2007 (Motion to Reschedule Hearing).


� Motion of American Postal Workers Union, AFL-CIO for Issuance of a Subpoena to Compel Testimony and the Production of Documents by Walter O’Tormey, April 25, 2007.


� Response of United States Postal Service in Opposition to Motion of American Postal Workers Union, AFL-CIO, to Stay Proceedings, May 1, 2007.


� Motion to Reschedule Hearing at 2.


� Motion of APWU for Permission to File Requests for Admission by the Postal Service (APWU/USPS Requests), April 24, 2007.


� Responses of United States Postal Service to Requests for Admission of the American Postal Workers Union, AFL-CIO (APWU/USPS-RFA-1-13), April 30, 2007 (revised May 3, 2007).






