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		United Parcel Service (“UPS”) hereby moves that the Presiding Officer overrule the objections filed by the United States Postal Service (“Postal Service”) to interrogatories UPS/USPS-T33-44(b)-(c), 45(e)-(h), (m)-(p), 47(e)-(h), (m)-(p), 48-50, and 57-58 (the “Interrogatories”) and order the Postal Service to produce the information and materials requested in those Interrogatories.�  The Interrogatories request information directly relevant to this proceeding and do not require the disclosure of any trade secrets, or proprietary or commercially sensitive information relating to the Postal Service’s Priority Mail Processing Center (“PMPC”) contract with Emery Worldwide (“Emery”).  Thus, the Postal Service’s objections to those Interrogatories are without merit.  


Background








		A brief review of the facts is necessary to provide the proper context for this dispute.  On July 24 and 28, 1997, UPS filed interrogatories on the PMPC network’s operations and costs.  Those interrogatories were prompted in large part by widespread press reports that the Postal Service had entered into a $1.7 billion contract with Emery for Priority Mail operations extending through the test year and beyond.  In light of these public reports, UPS sought discovery intended to determine the obviously substantial test year costs of the Postal Service (not any costs of its contractor, Emery) under the contract.  


		On August 4, the Postal Service objected to most of those interrogatories, asserting that they called for the disclosure of protected information.  Following discussions with Postal Service counsel, UPS, on August 15, found it necessary to file a motion to compel production of the information and materials requested in the interrogatories.  On August 22, the Postal Service filed its opposition to the motion and requested the Presiding Officer to defer a ruling until counsel for UPS would have an opportunity to review a redacted version of the PMPC contract to be filed by the Postal Service.  


		The Postal Service subsequently filed (on August 28) a redacted version of the PMPC contract.  See Library Reference H-235.  On August 29, the Presiding Officer issued Ruling No. R97-1/12, which gave UPS until September 8 to review the redacted PMPC contract and to move to compel production of a more complete version of the contract.  As the result of an agreement between counsel concerning the service of specific interrogatories by UPS, on September 8 UPS filed a motion to extend the time for it to seek production of the PMPC contract, to give counsel for UPS and counsel for the Postal Service an opportunity to informally resolve, or at least narrow, the controversy.


		As a result of its review of the redacted PMPC contract, and in an effort to avoid further motion practice, on September 11 UPS filed additional, very specific interrogatories concerning the costs of the PMPC network.  Those are the interrogatories at issue here.  On September 22, the Postal Service objected to most of the Interrogatories.  On September 26, Emery filed a memorandum entitled “Informal Expression On Release Of Proprietary And Confidential Information” (the “Memorandum”), joining in the Postal Service’s objections to the Interrogatories and suggesting additional, far more stringent  protective conditions than those requested by the Postal Service.  


		Despite additional discussions between counsel for UPS and counsel for the Postal Service, no agreement has yet been reached.  As a result, UPS remains without much of the requested information concerning the costs to the Postal Service of the PMPC network, despite the fact that cross-examination of the Postal Service’s chief witness on Priority Mail (Mr. Sharkey) is just days away. 





Argument








A.	The Information Requested in the Interrogatories Is Highly Relevant And Is Not Proprietary or Confidential.                            








		As a threshold matter, UPS wishes to emphasize that it is interested only in what the Postal Service is paying to handle Priority Mail, and is not interested in any information concerning Emery’s costs.  There is no question that what the Postal Service will pay in the test year to process Priority Mail is directly at issue in this proceeding, and it is a red herring for the Postal Service to refuse to provide that information by claiming that it does not want to disclose Emery’s proprietary business information.  


		The Postal Service’s objections (and Emery’s Memorandum) are based on the unfounded premise that the Interrogatories call for disclosure of Emery’s proprietary business information.  That simply is not so.  What the Postal Service will pay under the contract does not reveal what Emery’s costs are -- it only reveals what costs will be incurred by the Postal Service under the PMPC contract, which is no different from any other cost information provided by the Postal Service (e.g., information on purchased transportation costs). 


		Indeed, the Postal Service has already produced, in this proceeding, other contracts with outside vendors which contain information similar to that requested in the Interrogatories.  For example, Library References H-249 and 250 are the WNET and TNET network contracts between the Postal Service and Evergreen International Airlines, Inc., and Evergreen Aviation Ground Logistics Enterprises, Inc., respectively.  In those contracts -- even in their redacted versions -- the Postal Service provides information concerning the prices paid by the Postal Service and estimated originating and destinating volumes for specific locations under each contract, information of the type that it now refuses to provide for the PMPC contract.  See, e.g., Exhibit A (excerpts from the WNET contract, Library Reference H-249), and Exhibit B (excerpts from the TNET contract, Library Reference H-250).  And Library Reference H-251, the ANET network contract between the Postal Service and Emery, reveals volumes by specific location.   See Exhibit C (excerpt from Library Reference H-251). 


		The Postal Service cannot have it both ways -- it cannot selectively choose to produce certain information for certain contracts while at the same time withholding similar information in other contracts.  By producing the same type of cost and volume information in other contracts, the Postal Service has demonstrated that the confidentiality claims it now invokes with respect to the PMPC contract are specious.�


		The Interrogatories were carefully and narrowly crafted to request strictly that information relating to what the Postal Service will pay for the services provided under the PMPC contract, and to avoid requesting the disclosure of any information concerning Emery’s costs, profit, or pricing strategies.  Presumably, what the Postal Service is to pay under the PMPC contract is different from what Emery’s costs will be in performing under that contract; the Postal Service will pay an amount equal to some unidentifiable (and unasked for) amount of Emery’s costs, plus overhead, profit, and any other element Emery was able to negotiate.  Thus, disclosure of what the Postal Service will pay will not in any way disclose information concerning Emery’s costs or give UPS a “competitive advantage.”


		Moreover, not only are the Postal Service’s claims of proprietary business information totally unjustified, but they are also excessive in scope and the protective conditions it requests are unnecessary.  For example, the Postal Service objects to Interrogatory UPS/USPS-T33-57 as calling for proprietary information.  That interrogatory merely requests that the Postal Service “provide unredacted versions of the table of contents for the PMPC contract and of the table of contents for the Statement of Work (Attachment 1 to the contract)” (emphasis added).  This information was requested in place of a request for a detailed privilege log describing the redacted information, so that the Postal Service’s redactions and confidentiality claims could be properly evaluated.  The Postal Service’s claim that such innocuous information is “proprietary information”  is clearly overbroad.  Significantly, the redacted versions of the WNET and TNET contracts (Library References H-249 and H-250) provide a complete table of contents.  


		Similarly, the Postal Service objects to Interrogatory UPS/USPS-T33-58 and seeks protective conditions for any response it might give.  That interrogatory makes the straightforward request that the Postal Service “provide that portion of the total price to be paid by the Postal Service under the PMPC contract that relates to test year (FY 1998) operations for the PMPC network.”  Clearly, that request is directly relevant to this proceeding, does not require the disclosure of any information that is even conceivably “proprietary,” and does not require disclosure of any information concerning Emery’s costs or other allegedly confidential data.


		These interrogatories, as well as the other UPS interrogatories objected to by the Postal Service (all requesting information on the Postal Service’s costs and volumes under the contract), do not require the disclosure of any “proprietary” or confidential information, and the Postal Service’s claim of a need to protect this information is demonstrably without merit.  The information is highly relevant to the test year costs of Priority Mail.  Indeed, it is the best evidence of what a substantial portion of those costs will be -- better than roll-forward estimates.  


		Accordingly, UPS respectfully submits that the Presiding Officer should order the Postal Service to respond in full to the Interrogatories, and should produce the requested information and materials without the imposition of needless and burdensome protective conditions.





B.	The Requested Protective Conditions Are Unduly Burdensome.                                 








		UPS takes exception to the abnormally stringent conditions of access proposed in the Memorandum filed by Emery.  Emery’s Memorandum is based on factual inaccuracies and sweeping but unsupported statements concerning the need for and customary nature of Emery’s requested protective conditions, all based on the unfounded assertion that the Interrogatories will require the disclosure of Emery’s costs and other proprietary information.�  


		For example, Emery claims that “Revealing this information would be tantamount to revealing Emery’s costs and pricing strategies . . . .”  Memorandum at 1.  Emery is wrong.  The PMPC contract is a negotiated deal.  The information sought in the Interrogatories relates solely to the price the Postal Service pays, which (presumably) is composed of Emery’s undisclosed costs plus some undisclosed profit.  There is no way for UPS to determine -- nor does UPS care to determine -- what portion of the amounts requested is cost or profit, and Emery’s claim that such information would give UPS some unspecified “unfair competitive advantage” is without merit.


		Moreover, the protective conditions suggested by Emery would impose needless restrictions on counsel, the consultants, and the parties.  In these circumstances, where protective conditions are not even warranted, several of the restrictions suggested by Emery are simply unfathomable.  


		For example, among the protective conditions urged by Emery are requirements that consultants must provide detailed resumes and disclose the identity of some of their firm’s clients; describe the work performed for those clients for the two years preceding this case; and describe the scope of the work they are to perform in this case.  They must even disclose information concerning their spouses.  Outside counsel would be required to supply a listing of, and provide an explanation for, all attorneys in the firm who, for whatever reason, cannot agree to all the representations and requirements contained in the proposed protective order even though such individuals will not have access to the requested information.  These restrictions are extreme and unnecessary, and belittle the professionalism of all involved.


		Despite Emery’s bald assertion that these types of protective conditions are adopted “universally” by federal courts and administrative agencies, UPS contends that the conditions in the proposed protective orders are unusually and grossly excessive.  Protective conditions of any type -- let alone draconian conditions such as these -- are unwarranted in these circumstances, and the Presiding Officer should not impose such needless burdens on the parties.





Conclusion








		For the foregoing reasons, United Parcel Service respectfully submits that the Postal Service’s objection to interrogatories UPS/USPS-T33-44(b)-(c), 45(e)-(h), (m)-(p), 47(e)-(h), (m)-(p), 48-50, and 57-58 to Postal Service witness Sharkey should be overruled, and the Postal Service should be ordered to produce the information and materials requested in those interrogatories within seven days of the Presiding Officer’s order.
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�After discussion between counsel for UPS and the Postal Service, UPS has withdrawn interrogatory UPS/USPS-T33-52(c).


�Alternatively, there has been a waiver of any otherwise valid confidentiality claim.  See, e.g., Wichita Land & Cattle Co. v. American Fed. Bank, 148 F.R.D. 456, 457 (D.D.C. 1992) (“Disclosure of otherwise-privileged materials, even where the disclosure was inadvertent, serves as a waiver of the privilege.”); Chinnici v. Central DuPage Hosp. Ass’n, 136 F.R.D. 464, 465 (N.D. Ill. 1991) (“Production of some privileged documents waives the privilege as to all documents of the same subject matter.”).


�For example, at page two of its Memorandum, Emery states that the redacted PMPC contract was produced under the Freedom of Information Act.  In fact, while UPS also requested the contract in a Freedom of Information Act request, the redacted contract was produced in response to UPS’s discovery requests in this proceeding.   See Opposition of United States Postal Service to UPS Motion to Compel Information and Materials Requested in Interrogatories UPS/USPS-T33-1(c) and 2(a)-(c) to Witness Sharkey, dated August 22, 1997, at 6.  Similarly, at page five of its Memorandum, Emery states that information responsive to the Interrogatories would reveal Emery’s costs and pricing strategies for a variety of geographic city-pairs and regions.  In fact, the Interrogatories do not request any information by origin-destination pairs.  Indeed, the Interrogatories go out of the way to purposefully and specifically state that information need be given only in the aggregate, and not for individual origin-destination pairs.  See, e.g., interrogatory UPS/USPS-T33-45, requesting price and volume information “in aggregate” and “collectively (i.e., not for each origin-destination pair, but for all such pairs together).”
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