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The Office of the Consumer Advocate (OCA) moves to compel responses to portions of interrogatories OCA/USPS-43-54 to which the Postal Service filed a partial objection, and to OCA/USPS-T6-14.
  These interrogatories seek detailed information on a variety of topics, concerning, generally, services provided by the Postal Service that are not available through the Domestic Mail Classification Schedule (DMCS) or services which the Postal Service characterizes as “nonpostal.”  
The Postal Service objects to these interrogatories, arguing that, for the most part, the information sought lacks relevance, could not be produced without undue burden, and is commercially sensitive.
  
For the reasons discussed below, the motion is granted, in part, and denied, in part.
1. OCA/USPS-43-45, 51-52
As a general matter, this series of interrogatories seeks information about every service sold or offered by the Postal Service that, for ease of reference, may be characterized as nonpostal.
  The subparts to these interrogatories are essentially identical, although the subject matter varies somewhat.  OCA/USPS-43-45 request details about every domestic retail service sold nationally, regionally, and locally, respectively, by the Postal Service that is not contained in the DMCS.  OCA/USPS-51-52 request updates to responses provided in Docket No R2001-1 concerning specific nonpostal services, e.g., Electronic Postmark, First-Class Phone Cards, LibertyCash, and Sure Money.  For each interrogatory, however, the same information is requested, including, among other things, a detailed description of the service, whether it is provided pursuant to a strategic alliance, rate/fee schedules, annual costs, start-up costs, annual revenues since inception, and supporting documentation.  
The Postal Service objects to this series of interrogatories and, indeed, all the interrogatories subject to this Ruling on same general grounds, namely, lack of relevance, undue burden, and commercial sensitivity.
  Of these, the Postal Service’s principal argument is that, to the extent that they request information about nonpostal services, the interrogatories are outside the Commission’s jurisdiction and thus irrelevant to this proceeding.
   
Claiming undue burden, the Postal Service contends that much of the information OCA requests does not exist or could not be obtained without unwarranted effort and expense.
  It focuses its claim of undue burden largely on interrogatory 45, which seeks details about every domestic nonpostal service sold locally by the Postal Service.   It states that it would not expect the level of activity at the local level is significant enough to justify undertaking the inquiry and moreover that it lacks any practical means of retrieving such information.
  It suggests that information about small local programs “would tend to remain at the local level, making it difficult to identify such programs, much less collect detailed information about them.”
  It indicates that such information “typically does not reach Headquarters.”
  
The Postal Service also asserts that the information requested is “potentially commercially sensitive,” stating that it is not its practice to divulge commercial information that may be used to its detriment.
 
The Postal Service takes the position that the information on nonpostal services included in Attachment F to its Request “is sufficient to allow the Commission to fulfill its obligations under the [Postal Reorganization Act].”
  To avoid further contention, without waiving its objection, the Postal Service provides certain additional information “along the lines provided in past cases.”
  To that end, the Postal Service provides summary financial information and a description of each service.

In response to OCA/USPS-43, which sought details about every nonpostal service sold nationally, the Postal Service refers to its response to OCA/USPS-53, which includes two attachments.
  Attachment One provides disaggregated revenue and expense figures for some 21 services for FY 2004 and, in some instances, for earlier periods; Attachment Two provides a brief description of each service shown on Attachment One.
  In response to interrogatories 51 and 52, the Postal Service cites Attachment One as providing updated information on the services mentioned or an explanation for any service not updated. 
 OCA challenges both the bases of the Postal Service’s objection as well as the adequacy of its answers.
  Regarding the claim of lack of relevance, OCA argues that each of its interrogatories satisfies the applicable standard for relevancy, namely, that each is likely to yield admissible evidence.
  Further, OCA notes that in Docket No. R2001-1, P.O. Ruling R2001-1/42 granted an OCA motion to compel “very similar interrogatories.”
  Citing that ruling, OCA argues that it is settled that, notwithstanding the jurisdictional status of the services at issue, “‘it is the regulatory implications of the instant services being provided to the public that may be legitimately explored . . . under Subchapter II of the Act.’”

OCA reads the Postal Service’s discussion of programs at the local level and the availability of information about them as indicating that local facilities may be operating autonomously, offering new services without oversight or review by headquarters personnel, suggesting that this may be cause for alarm.
   Commenting on statements made by the Postal Service, OCA states that, like the Postal Service, it would not expect a large number of local nonpostal services, nor, as suggested by the Postal Service, did it expect the Postal Service to identify every nonpostal item that might ever have been sold locally.
  Nonetheless, it suggests that in the aggregate local activities may be substantial.  Perhaps in that vein, OCA discusses the Postal Service’s failure to include any information on Passport Photos, expressing concern that the Postal Service may be withholding information on other unclassified retail services.
 
Lastly, OCA also takes issue with the Postal Service’s claims of commercial sensitivity, asserting that disclosure is warranted by its monopoly over letter mail and mail box exclusivity, and to assure that non-jurisdictional services are not being cross-subsidized by ratepayers.

In rejoinder, the Postal Service contends that OCA’s reliance on P.O. Ruling R2001-1/42 is misplaced as it fails to demonstrate that the information requested in this proceeding would be covered by that Ruling.
  Moreover, the Postal Service states that in this docket it has already provided “a significant amount of information about these services,” which it believes is sufficient for the Commission’s purposes under the Act.
  
 Reiterating its claim of undue burden, the Postal Service contends that producing the level of detail requested would be a potentially enormous undertaking unjustified by the marginal relevance of the information.  Attempting to underscore this point, it argues that even if it were “to root out every local initiative, [and] trace every nonpostal dollar,” and even assuming significant misallocation, “correcting the error would not result in any changes in the rates proposed at the level to which they are rounded.”
  In this proceeding, in particular, the Postal Service contends the level of detail requested is unnecessary because the information it has provided about these services shows a positive financial effect.

Discussion.  The services and products offered by the Postal Service have important regulatory implications that require consideration during the ratemaking process to assure, with respect to jurisdictional services, adherence to the ratemaking criteria and policies of the Act, and, with respect to non-jurisdictional services, avoidance of cross-subsidies by jurisdictional customers of non-jurisdictional activities.  Regarding the latter, the Commission requires some level of detail to fulfill its responsibilities under the Act.  The Postal Service’s position is that it has supplied sufficient information for the Commission to fulfill its obligations under the Act, while OCA argues that much more is needed.
  The answer lies somewhere in between.

The issues raised by these interrogatories are not new.  A similar controversy arose in the last omnibus rate proceeding, Docket No. R2001-1.  While the questions are not identical, the applicable ruling in that case is instructive in this respect—notwithstanding that the jurisdictional status of many of these services remains unresolved, “[i]nquiries seeking financial information and details of each service satisfy the requirements of the [Commission’s] Rules.”
  Thus, as a threshold matter, that information is sought about nonpostal services does not render questions irrelevant.
  This conclusion does not mean, however, that the Postal Service will be required to respond to each question and each subpart.  Among other things, the relevance of the information sought must be balanced against the burden of collecting and providing it.
In Docket No. R2001-1, the interrogatories concerned specific “nonpostal” services offered by the Postal Service that appeared to be, without deciding the issue, arguably postal in character, e.g., USPS eBillPay and USPS Send Money.  The interrogatories at issue in this proceeding are distinguishable in two ways.  Interrogatories OCA/USPS-43-45 are considerably broader, which gives some credence to the Postal Service’s claim of undue burden.  On the other hand, the OCA’s observation that the Postal Service failed to include any details of Passport Photo service raises a legitimate point.
  
Although neither the Postal Service nor OCA anticipates that a review of nonpostal activities at the local level would reveal substantial activity, the conclusion each draws from this assumption is markedly different.  The Postal Service argues that activities at the local level are not significant enough to warrant the burden of canvassing every local facility.
  OCA suggests that local activities in the aggregate may be significant.
  
OCA’s request for details concerning local and regional activities presents, at the very least, the considerable practical challenge of collecting the information in a timely fashion.  The Postal Service argues that the burden would be particularly undue concerning interrogatories 44 and 45.
   Illustratively, it contends that, taken literally, interrogatory 45 appears to seek cost, revenue, and volume details of every nonpostal item sold at the local level.
  While OCA suggests this is not the case, it never adequately addresses the Postal Service’s claim of undue burden or narrows its request.   Instead, it presses its contention that the information is relevant, asserting that local activities “may in total rise to the level of a national program.”
 

The enormity of the task appears to be self-evident.  Moreover, that OCA did not expect a review to reveal substantial local activity does not diminish the burden but rather calls into question the merits of requiring the review.  The Postal Service makes a credible claim of undue burden that is not adequately overcome by OCA.   This is not to imply that OCA’s claim of relevance is without merit, but simply that, in this instance, the Postal Service’s claim of undue burden outweighs OCA’s contention that the information is relevant.   Accordingly, OCA’s motion is denied with respect to interrogatories 44 and 45. 

A second distinction is that the list of services identified in Attachment One and described in Attachment Two includes those performed by the Postal Service on behalf of other government agencies, e.g., migratory bird stamps, and passport applications.    These services are clearly nonpostal.
  It is unclear whether OCA intended to encompass these types of services within interrogatory 43.  As it elsewhere notes, however, such arrangements need not be scrutinized as closely as commercial “nonpostal” services retailed to the public.
  The information the Postal Service has submitted on services provided on behalf of other government agencies is sufficient.
It still remains unclear whether the Postal Service’s answer to interrogatory 43 is responsive to the request that it list every domestic retail service, not included in the DMCS, sold nationwide to the public.  Admittedly, the question can be construed in various ways depending on one’s interpretation of the words:  retail, sold, and 
nationwide.  As noted, OCA argues that the Postal Service omitted any details about Passport Photo service.
  While that omission may be more perceived than real,
 it creates confusion about the fullness of the Postal Service’s response to this interrogatory.  In that regard, it appears that details of some other services have not been included, e.g. Unisite Antenna Program and photocopying service, perhaps because the Postal Service interpreted the inquiry narrowly or the service is no longer offered.   To develop a more complete record on the point, the Postal Service is directed to review, and consistent with this Ruling, expand on its response.  To the extent it has not already done so, the Postal Service should list all such services and include base year revenue and expense figures for each service.  If figures are not available, it should state so explicitly.  A description of the service should also be included. 

In response to OCA/USPS-51 and 52, the Postal Service provides updates of information it provided in Docket No. R2001-1 regarding certain services, e.g., electronic postmark, phone cards, and retail merchandise.  This information is reported on Attachment One.  OCA argues that the Postal Service’s answers to these interrogatories “lack responses to the long list of questions not answered for question 43.”

 The OCA has not made a compelling case that, for purposes of this proceeding, the Postal Service need respond to the various subparts of these interrogatories.  The Postal Service provides updated base year information for each of the services or explains that updates were not provided for services no longer operating.  OCA makes no specific contentions regarding these interrogatories other than noting the Postal Service’s failure to respond fully.  Accordingly, for reasons previously discussed regarding interrogatory 43, the Postal Service will not be required to respond further to OCA/USPS-51 and 52, except, as discussed below, as concerns electronic postmark.
Regarding this series of interrogatories, the Postal Service’s assertions of potential commercial sensitivity are not persuasive.  It makes no specific claim with respect to any of these interrogatories, but rather suggests much of the information would be commercially sensitive given the level of detail requested.   Since the information it has been directed to provide does not involve extensive detail and, in fact, is similar to that already provided, there would appear to be no issue of commercial sensitivity.  
2. OCA/USPS-46-49
In this series of interrogatories, OCA requests information on every pilot test and operations test of a potential domestic postal service, interrogatories 46 and 48, respectively, and every pilot test and operations test of a potential domestic nonpostal service, interrogatories 47 and 49, respectively, currently offered by the Postal Service to at least one customer.
  The Postal Service responded to interrogatory 46, providing information about one domestic postal pilot test, but objecting to reporting any financial information.  It did not respond to the remaining interrogatories, specifically objecting to interrogatories 47 and 49 on grounds of commercial sensitivity.
OCA moves to compel responses to each of these interrogatories.  OCA offers a brief comment on the Postal Service’s failure to answer each interrogatory of this entire series.
  For the most part, however, support for its motion is found in the more extended discussion addressing Postal Service claims of irrelevance, undue burden, and commercial sensitivity.  In this immediate series, this holds true for interrogatories 46, 47, and 49.  Interrogatory 48, however, stands apart.

OCA contends that the Postal Service’s reason for not responding, that separate information about such programs is not contained in “‘normal data reporting mechanisms,’” is without merit.
  It asserts that the Postal Service is obligated to make reasonable efforts to inquire about such operations tests.  Further, it contends that the matter is relevant because it concerns potential postal services.

In its response, the Postal Service did not address OCA’s specific arguments regarding this interrogatory.
Discussion.  In its response to OCA/USPS-46, the Postal Service describes a pilot test for a concept designated as Friend-to-Friend Mail and indicates, among other things, that the rate charged was the single piece First-Class card rate.  Presuming no unpublished rate or fee was charged, the Postal Service response is satisfactory.
  To the extent a pilot (or operations) test involving a potential postal service is successful and causes the Postal Service to request a recommended decision, issues related to development costs may be considered at that time.  
The Postal Service’s rationale for not responding to OCA/USPS-48 is not convincing.  As OCA points out, its inquiry was not limited to normal data reporting systems.  Nor does the Postal Service deny the relevance of the inquiry.  Accordingly, OCA’s motion is granted limited to tests not exempted by the ruling on OCA/USPS-46.  
The Postal Service argues that the information sought in interrogatories 47 and 49 is particularly commercially sensitive since, among other things, the nonpostal products being developed are often for competitive markets.  Thus, the Postal Service contends, disclosing its plans prior to marketing the product would be particularly imprudent.
  OCA indicates that it would not object to the imposition of protective conditions for responses to these interrogatories.
 
While the relevance of these questions may be more attenuated, the rate implications are no less important and, given the nature of the expenses, perhaps more so.  The Postal Service notes that the development of new services, whether postal or not, is accompanied by the risk that costs will exceed the benefits.  Recognizing that not all projects will succeed, the Postal Service argues that, because it operates under breakeven requirement, all ratepayers, whether they used the service or not, “will have to bear some small part of the costs.”
  By the same token, it suggests that when new ventures succeed, “all ratepayers benefit.”
  
The difficulty with this position is twofold.  First, it fails to distinguish between risks borne by ratepayers for the development of new postal products versus new products that are not postal.  The risks associated with the former are unobjectionable and are consistent with the Postal Service’s obligation to “plan, develop, promote, and provide adequate and efficient postal services.”  39 U.S.C. § 403(a).   In contrast, the development of nonpostal services, particularly those in markets already served by other providers raise a host of issues.  In a ratemaking context, the Postal Service has not demonstrated that those risks should legitimately be borne by ratepayers.  Based on the data it has submitted, the Postal Service contends the various nonpostal services it has identified show a net financial gain.  This Ruling requires the Postal Service to provide certain additional information so it remains to be seen whether that will continue to hold true.

Second, the Postal Service suggests that successful ventures will benefit all ratepayers.  Certainly, that would be the case with successful new postal services given the manner in which rates are set.  It is less clear concerning nonpostal service ventures.  In opposing the production of information sought by OCA, the Postal Service argues that even if it were to undertake the massive and, in its view, unwarranted effort, and further even if significant misallocation were discovered, “correcting the error would not result in any changes in the rates proposed at the level to which they are rounded.”
  The juxtaposition, while not foreclosing the possibility that ratepayers might benefit from the development of some new nonpostal service, implies that any benefit to ratepayers may be illusory.
For purposes of this proceeding, the rate implications of interrogatories 47 and 49 aside, it is necessary to evaluate the relative value of the information requested.  These interrogatories concern potential domestic pilot and operational tests, not ongoing operations.  OCA has not made a convincing case that all of the details it seeks are necessary.  For purposes of this proceeding, it will be sufficient if the Postal Service identifies each service and provides base year costs and revenues, if any.
  Under these circumstances, this should eliminate the Postal Service’s concerns about commercial sensitivity.
3. OCA/USPS-50

This interrogatory requests copies of annual reports for fiscal years 2001 – 2004 submitted in response to a General Accounting Office report of December 21, 2001, entitled ”U.S. Postal Service: Update on E-Commerce Activities and Privacy Protections” (GAO-02-79).  As a postscript to the interrogatory, OCA states that the reports may, if the Postal Service elects, be filed under protective conditions.

The Postal Service states that it is unwilling to file the reports even under protective conditions, asserting “that the level of detail in those reports vastly exceeds any possible relevance to this proceeding.”
  While agreeing to provide summary information on current eCommerce activities, the Postal Service claims that more detailed information, such as budget line items for nonpostal eCommerce services, is irrelevant to this proceeding.

In its motion, OCA dismisses the Postal Service’s preemptive claim that the details are irrelevant, arguing that it is for it (and the Commission) to determine those details that may be relevant.  Further, it states that the Postal Service alleges no harm from disclosure, only a disinclination to provide the reports.

Discussion.  Perhaps more so than any of the other interrogatories subject to this Ruling, the jurisdictional status of the subject services comes into play.  OCA’s position appears to assume that jurisdiction is resolved; that is, that the services in question are postal.  If that were the case, OCA would likely prevail on the merits.  Since that is not the case, however, it would be premature to require the Postal Service to file the requested reports in this proceeding.
  Accordingly, the motion is denied. 
4. OCA/USPS-53, 54, and OCA/USPS-T6-14
Interrogatories 53 and 54 request similar information concerning nonpostal services, as reported in Attachment F, involving window clerk activities and non-window clerk activities, respectively.  For example, for the figures shown on Attachment F, OCA requests calculations, workpapers, and primary sources, plus separately stated development, start-up, common, and joint costs.  OCA/USPS-T6-14 requests similar information regarding witness Tayman’s Exhibit USPS 6I, entitled, “Summary of Net Income (Loss) & Equity FY 1971 – FY 2005.”  

The Postal Service responded, in part, to interrogatory 53, with a brief narrative response plus, as noted above, two attachments.  It explains that Attachment One provides revenues and expenses by product for FY 2004 and, if available for the same products, similar information for FY 2002 and FY 2003.   In addition, it provides a brief description of each service in Attachment Two.
  
OCA objects to the Postal Service’s failure to respond to these questions in full.
  Among other things, OCA argues that by providing the summary figures the Postal Service implicitly concedes their legitimate role in this proceeding and thus cannot argue that OCA (and the Commission) are foreclosed from a full explanation of how those figures were derived.
  Without the underlying details, OCA contends, the figures are not verifiable.

The Postal Service responds that the detail OCA seeks is unnecessary since the information it has provided shows that services, in the aggregate, have generated a net income for the Postal Service.
  It argues that the OCA’s quest for verification is essentially an unending pursuit.
  In addition, the Postal Service argues that the financial information it has provided in response to this entire series of interrogatories is sufficient for the Commission to fulfill its responsibilities under the Act.

Discussion.  The information OCA seeks is similar to that requested in many of the other interrogatories in this series, e.g., concerning development costs, joint and common costs, and data for FY 2001.  Nothing in OCA’s argument distinguishes these three interrogatories.  Accordingly, for reasons previously discussed regarding interrogatory 43, the OCA’s motion is denied to the extent that the Postal Service will not be required to answer the additional subparts of these interrogatories.  It will, however, be required to elaborate on certain information included on Attachment One.  Specifically, the Postal Service is directed to identify and quantify the direct and indirect costs that make up the base year expense for each of the following services:  Electronic Payment, Electronic Postmark, Mailing Online, NetPost Certified Mail, and NetPost Cardstore.  To the extent that no expense is shown, the Postal Service should explain the absence of any costs for such service.


Conclusion.  This Ruling requires the Postal Service to provide certain additional information, that in combination with what has already been provided, should enable OCA and other participants to assess the rate implications of the Postal Service’s nonpostal service activities generally as that term has been used for purposes of this ruling.  In sum, it:
· requires the Postal Service, to the extent not already furnished, to list, describe, and provide base year costs and revenues for every nonpostal service; 

· requires the Postal Service to respond to OCA/USPS-48, consistent with the ruling on OCA/USPS-46;
· requires the Postal Service to provide limited information in response to OCA/USPS 47 and 49; 

· requires the Postal Service to elaborate on certain information shown on Attachment One in response to OCA/USPS-51 and 53; and
· denies, in all other respects, OCA’s motion to compel.

RULING

The Office of the Consumer Advocate Motion to Compel Responses to Interrogatories OCA/USPS-43-54 and OCA/USPS-T6-14, filed June 9, 2005, is granted, in part, and denied, in part, as set forth in the body of this Ruling.
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� In response to POIR No. 7, Question 15, filed subsequent to OCA’s motion to compel, witness Tayman indicates, among other things, that FY 2004 revenue for Passport Photo service totaled $13.5 million.  He also reports FY 2004 passport application fees of $111.2 million.  Summed these two figures equal what the Postal Service reported for passports on Attachment One, $124.7 million.  Expenses reported on Attachment One presumably reflect both services.  In responding, the Postal Service should clarify this point.  In addition, there is an apparent discrepancy in amounts reported for phone cards that should also be clarified.  The amount reported in response to POIR No. 7, Question 15 is $12.2 million compared to $8.1 million on Attachment One.
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� While they need not be addressed for purposes of this Ruling, calculating the net financial effect of nonpostal activities and apportioning it between jurisdictional and non-jurisdictional services remain open issues.


� Id. at 3.


� The identification need not be elaborate, but should be sufficient to enable the Postal Service to report subsequent developments if the occasion were to arise.


� Postal Service Objection at 8.
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� In Docket No. RM2004-1, the Commission is considering a proposal to amend its Rules of Practice and Procedure to include a definition of the term “postal service.”   If a definition is adopted and becomes effective, details concerning services or products deemed to be postal are generally discoverable. 


� The Postal Service response to interrogatory 54 simply refers to its answer to OCA/USPS-53.  Its response to OCA/USPS-T6-14 preceded its responses to OCA/USPS-43-54 and indicated that whatever information was available would be submitted in response to the latter.
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� As discussed above, the Postal Service’s general claim of commercial sensitivity is not persuasive.  The information it has been directed to provide does not involve extensive detail and is similar to that already furnished.  Thus, there would appear to be no issue of commercial sensitivity.






