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The Office of the Consumer Advocate (OCA) moves to compel responses from the Postal Service to those portions of interrogatories OCA/USPS-60 and 118 to which the Postal Service objected.
  OCA/USPS-60 requests service performance data for Express Mail, Priority Mail, Package Services, and First-Class Mail.  More specifically, OCA requests the daily frequency, measured in terms of volume, percentage, and average, that such mail is delivered from one to fifteen days after the applicable service standard.  OCA/USPS-118 requests service performance data for each Package Services subclass, Parcel Post, Bound Printed Matter, Media Mail, and Library Mail.  Specifically, OCA requests the percent and frequency that such mail is delivered within one to twenty days.
The Postal Service objects to both interrogatories based on claims of commercial sensitivity and relevance.  It objects to providing data beyond the range of the applicable (on-time) service standard other than in the aggregate for Express Mail and Package Services.
  In support of its objection, the Postal Service argues that a Presiding Officer Ruling from Docket No. R94-1 is directly on point, holding that disaggregated Express Mail data for late deliveries are commercially sensitive and irrelevant.
  The Postal Service also contends that rationale applies equally to Package Services.
  
In objecting to interrogatory 118, the Postal Service indicates that it would provide disaggregated data for each day within the published service standard and aggregated data for the period beyond the service standard range.  It argues that these data would provide the estimated percentage of mail delivered within and beyond the “standard for each service standard day for each mail class.”
  The Postal Service argues that aggregate data for late pieces are sufficient to take value of service into account, contending that data showing the percentage of late pieces by day have “no material bearing on ratemaking.”
 

OCA advances several arguments in support of its motion to compel production of disaggregated data.
  First, it argues that degrees of lateness matter, contending that mail delivered one day late is qualitatively different from mail delivered 10 days late.
  Second, it argues that lateness affects value of service directly and thus, is relevant to postal ratemaking.
   Third, OCA notes that the Postal Service furnished disaggregated data for First-Class Mail and for Priority Mail delivered beyond the service standard and that comparable data are needed for Express Mail and Package Services to make meaningful comparisons of value of service and the availability of alternatives.
   Finally, OCA dismisses the Postal Service’s claim that disaggregated data are commercially sensitive, arguing that the Postal Service may not withhold unfavorable performance data and further that the Commission needs the data for pricing purposes under the Act.

In response, the Postal Service relies, as it did in its objection, on P.O. Ruling R94-1/22,
 which, according to the Service, held that disaggregated Express Mail data concerning late deliveries are “commercially sensitive and immaterial to the ratemaking process.”
  The Postal Service asserts that it has provided considerable information to enable participants to assess the percentage of mail for various classes that is delivered on time relative to the applicable service standards and data on the average days to deliver.  Complementing this, it contends that, based on data provided in response to interrogatories 60 and 118, one can determine the relative percentage of mail delivered late for each class for which OCA seeks disaggregated data.
   The Postal Service argues that this information is sufficient for ratemaking purposes to 
permit participants to evaluate value of service (section 3622(b)(2)) and to make relative comparisons among postal alternatives (section 3622(b)(5)).

Discussion.  Reliability, as an indication of quality of service, has an important bearing on value of service.  Plainly, information concerning late deliveries is an integral element of reliability.  Consequently, data on late deliveries are relevant for ratemaking purposes, principally affecting value of service.
  
The Postal Service relies on POR 22 for the proposition that disaggregated late delivery data are commercially sensitive and immaterial to the ratemaking process.
  The Postal Service reads POR 22 too broadly.  Unquestionably, that ruling upheld the Postal Service’s claim of commercial sensitivity.  The Postal Service was not required to produce disaggregated Express Mail late delivery data because “the potential competitive harm of disclosing such information exceeds any incremental contribution it could foreseeably make to the record in this proceeding.”
  But that ruling does not, as the Postal Service suggests, go so far as to find disaggregated data to be irrelevant.  
As grounds for its objection, the Postal Service argues commercial sensitivity and relevance.
  Aside from its characterization of POR 22 regarding the issue of relevance, the Postal Service does not appear to press the claim that disaggregated data are irrelevant.  Rather, it argues that concerns over commercial sensitivity outweigh any need to disclose such data and, moreover, that aggregated data provides sufficient detail for ratemaking purposes.
  Plainly, if aggregated data are relevant for ratemaking purposes, a point neither participant disputes, more detailed disaggregated data must be as well.
  It does not necessarily follow, however, that the latter need be produced, even if subject to protective conditions.
As the Postal Service notes,
 this is not a matter of first impression. Notwithstanding that the Postal Service relied expressly and extensively on POR 22, OCA, in a singular omission, fails to address it.  To be sure, OCA argues that disaggregated data are relevant.  It contends that “value of service is diminished more and more “with every passing late day until becoming “completely worthless to the mailer.”
  Even accepting this as a given, however, does not resolve the matter.
OCA fails to demonstrate that the claim of commercial sensitivity ought to give way to the claim of relevance, particularly, when, as here, less commercially sensitive aggregated data will enable participants to fashion arguments concerning value of service without exposing the Postal Service to “potential competitive harm.”
  Criterion (b)(2) concerns value of service actually provided to both the sender and recipient.  Certainly, disaggregated data would represent service actually provided; so too, albeit to a lesser degree, would aggregated data.  Depending on the circumstances, either might suffice for ratemaking purposes.  In this proceeding, OCA has not shown that the former should be required.
Lastly, the issue of protective conditions merits brief comment.  A determination that disaggregated data are relevant does not compel a conclusion that they need be produced in the face of a claim of commercial sensitivity.  Here, the Postal Service has demonstrated the merits of its claim of commercial sensitivity.  Often, protective conditions are suggested as an appropriate remedy to resolve these conflicting claims.    In this instance, however, it is not necessary to adopt such conditions.  First, OCA largely ignores the Postal Service claim of commercial sensitivity, implicitly rejecting its validity, arguing that the Postal Service may not withhold unfavorable service data and that the Commission requires disaggregated late data for ratemaking purposes.
  Thus, it never reaches the issue of protective conditions.  Second, as a practical matter, the due date for intervenor testimony has passed and only two parties (jointly) submitted testimony.  While arguably the issue of value of service could be pursued on brief, aggregate data will suffice for that purpose particularly when there has been no showing that more detailed data are required.

Wherefore, for the foregoing reasons, OCA’s motion to compel is denied.
RULING

The Office of the Consumer Advocate Motion to Compel Responses to Interrogatories OCA/USPS-60 and OCA/USPS-118, filed June 15, 2005, is denied.
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Presiding Officer
� Office of the Consumer Advocate Motion to Compel Responses to Interrogatories OCA/USPS-60 and OCA/USPS-118, June 15, 2005 (OCA Motion).


� Partial Objection of the United States Postal Service to Interrogatory of the Office of the Consumer Advocate, OCA/USPS-60, June 1, 2005  (Objection re 60); Partial Objection of the United States Postal Service to Interrogatory of the Office of the Consumer Advocate, OCA/USPS-118, June 13, 2005  (Objection re 118).


� Objection re 60 at 2, citing P.O. Ruling R94-1/22, June 3, 1994.


� Id. at 2-3.


� Objection re 118 at 1.  


� Id. at 2.


� The phrases “disaggregated data” and “aggregated data” are used as shorthand herein to refer to late delivery data regarding Express Mail and Package Services mail.


� OCA Motion at 3.  OCA also suggests that additional late days are likely to increase mailers’ costs.  Id. at 4.


� Id. at 5.  


� Id. at 5-6.


� Id. at 6.


� P.O. Ruling R94-1/22, June 3, 1994 (POR 22).


� Opposition of the United States Postal Service to Office of the Consumer Advocate Motion to Compel Responses to Interrogatories OCA/USPS-60 and 118, June 24, 2005, at 2 (Postal Service Response); see also id. at  4-5.


� Id. at 3.  The Postal Service states that in response to interrogatories 60 and 118 it “intends to disclose data reflecting the aggregate percentage of late mail and average days to deliver per service standard for each mail class.” Id. at 8.  In response to interrogatory 118, the Postal Service provides disaggregated on-time delivery data within the service standard and aggregated data for deliveries beyond the standard for Package Services subclasses.  Partial Response of the United States Postal Service to Interrogatory of the Office of the Consumer Advocate [OCA/USPS-118], July 8, 2005.


� Regarding the latter, the Postal Service distinguishes between the relatively more detailed information it provides for First-Class Mail and Priority Mail compared to what it is willing to provide for Express Mail and Package Services citing its obligation under the Private Express statutes to disclose more data than would otherwise be disclosed in the absence of those statutes.  Postal Service Response at 7.


� To a lesser degree, such data may also be a consideration in comparing alternative means of sending and receiving mail matter.  39 U.S.C. § 3622(b)(5). 


� Postal Service Response at 2.


� POR 22 at 3.


� Postal Service Response at 2.  The dustup over whether the Postal Service also claims privilege need not be addressed since that claim is subsumed in the claim of commercial sensitivity.  Id. at 2, n.1.


� For example, it argues that “[w]hen the aggregate percentage of late pieces is known,“  disaggregated data have “no material bearing on ratemaking.”  Objection re 118 at 2.  This is not the equivalent of claiming that the latter is not relevant.


� The Postal Service’s characterization of POR 22 as finding disaggregated data “immaterial to the ratemaking process” stems from this statement in POR 22 (at 3):  “The relevance of more finely detailed data is not apparent[.]”  This dictum is not a definitive finding that disaggregated delivery data are irrelevant, but merely that the relevance was not apparent.  Perhaps, in the context of that proceeding and the arguments made, there was no compelling reason to address the matter in depth.  On further consideration of the issues, as raised in this proceeding, the relevance of disaggregated data is clear.


� Postal Service Response at 4.


� OCA Motion at 5.


� P.O. Ruling R94-1/22, supra, at 3.


� OCA Motion at 6.  OCA does not suggest that protective conditions be employed.


� In POR 22 (at 3-4), the Presiding Officer found “no evident reason” to require that the information be compelled subject to protective conditions “[g]iven the minimal contribution that the requested information would make to the record.”  To be clear, based on the pleadings and record in this proceeding, this ruling neither endorses nor rejects this statement.





