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PRESIDING OFFICER’S RULING CONCERNING
DAVID B. POPKIN MOTION TO COMPEL RESPONSES
TO INTERROGATORIES DBP/USPS-T2-13 AND 19
AND ASSOCIATED PROCEDURAL REQUEST

(Issued July 26, 2004)

On July 9, 2004, intervenor David B. Popkin filed a motion' to compel responses
to two interrogatories he had directed to Postal Service withess Daniel J. Barrett. On
the same date, Mr. Popkin filed a related procedural request? asking that intervenors be
granted one week from provision of the materials sought in the interrogatories to
complete their discovery efforts.

Noting an earlier Postal Service response stating that final versions are not yet
available, interrogatory DBP/USPS-T2-13 seeks draft copies of the graphics and text
that would appear on the flat-rate Priority Mail boxes that are the subject of the Postal
Service’s Request in this case. Similarly, DBP/USPS-T2-19 requests production of any
draft copies of the communications plan the Service intends to use in introducing the
flat-rate boxes. The Postal Service objected to these requests, asserting that provision
of the draft materials would not be probative because they may not yet exist, and would
be subject to change at a future date. More importantly, the Service argues, any such
materials would be predecisional, and their disclosure would interfere with the Postal

Service’s internal decisionmaking processes.

' David B. Popkin Motion to Compel Response to Interrogatories DBP/USPS-T2-13 and 19, July
9, 2004.

2 Procedural Request of David B. Popkin, July 9, 2004.
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In his motion, Mr. Popkin states that the information he seeks is germane to
determining whether the Postal Service, in introducing the proposed flat-rate boxes, will
enable members of the public to make an educated choice between using them or
paying existing Priority Mail rates, which will be lower in some instances. Lacking final
versions of the requested information, he argues, draft copies should be provided and
included in the record to illuminate the issue of adequate mailer information. Regarding
the claim that the requested materials are predecisional, Mr. Popkin notes that the
Service is the proponent of the request, and argues that intervenors are entitled to the
information discussed in arriving at its proposal.

In an Opposition® filed on July 16, 2004, the Postal Service states that its
objections to producing the requested draft information are based on its incomplete,
preliminary, and predecisional character. Because the materials are still under
development, and depend on the outcome of this proceeding, the Service argues that
any draft information it provides could be misleading, and its relevance would be
tenuous at best. It further argues that the draft materials are deliberative in nature, and
that as such they should be shielded from public disclosure under the deliberative
process privilege.

Notwithstanding its opposition to the motion to compel, the Postal Service states
that it hopes to make design prototypes of the two proposed flat-rate Priority Mail boxes
available to the Commission in the next few weeks. However, it adds that these
examples would not be final, in part because they may omit text that currently is the
subject of settlement negotiations. The Service does not offer any version of the
communications plan requested in interrogatory DBP/USPS-T2-19.

The interrogatories at issue, and the earlier DBP/USPS-T2-4 and -12, seek
information on the “public face” the Postal Service’s proposed flat-rate box innovation
would present to potential users. As such, it is apparent—and the Service does not

dispute—that information of this character is relevant to issues before the Commission

3 Opposition of the United States Postal Service to David B. Popkin Motion to Compel Response
to Interrogatories DBP/USPS-T2-13 and 19, July 16, 2004.
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in this case. In particular, such information would bear on “the desirability and
justification for special classifications and services of mail” [ 39 U.S.C. § 3623(c)(2)] and
“the desirability of special classifications from the point of view of both the user and of
the Postal Service” [ 39 U.S.C. § 3623(c)(5)]. Therefore, to the extent that responsive
materials exist or will be produced in the near future, their production would contribute
to a more complete record in this proceeding. If the Postal Service has no concept in
mind for presenting this product to the public, it should say so, and the Commission will
proceed to evaluate whether the instant proposal is ripe for any recommended decision.

Interrogatory DBP/USPS-T2-13 asks for draft copies of the boxes’ graphics and
text, or a statement of when the Service expects to have them, and their provision when
they become available. | find this request reasonably calculated to lead to the
production of admissible evidence, and shall grant Mr. Popkin’s motion to compel a
response. The Service’s opposition expresses a willingness to provide prototype boxes
in the next few weeks, and | find that performance of this undertaking would represent
reasonable compliance with my ruling on this matter.

Interrogatory DBP/USPS-T2-19 seeks draft copies, and ultimately the final copy,
of the Service’s communications plan for introducing the flat-rate boxes. This inquiry
also seeks relevant evidence, but | acknowledge the Postal Service’'s argument that
whatever planning materials now exist may be superseded by further deliberations and
current negotiations among the parties. Therefore, | shall grant Mr. Popkin’s motion
regarding this interrogatory, but only to the extent of directing production of the latest
version of the communications plan following completion of the participants’ settlement
negotiations. Should the Postal Service believe that responsive materials incorporate
any potentially sensitive information, it may move for special treatment of such materials
before providing them.

However, | shall not grant Mr. Popkin’s accompanying procedural request for a
one-week extension of discovery following provision of responsive materials. The
Commission has customarily allowed a reasonable opportunity for follow-up questions

after the receipt of responses to interrogatories, and | believe Mr. Popkin’s concerns can



Docket No. MC2004-2 -4 -

be accommodated through this established practice. | will allow seven days for follow-
up limited strictly to materials provided in response to interrogatories DBP/USPS-T2-13
and -19.

RULING

1. The David B. Popkin Motion to Compel Response to Interrogatories DBP/USPS-
T2-13 and 19, filed July 9, 2004, is granted in part, as described in the body of

this ruling.

2. The Procedural Request of David B. Popkin, filed July 9, 2004, is denied.

Dana B. Covington, Sr.
Presiding Officer



