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(Issued May 14, 2004)


This ruling disposes of five outstanding motions.  One deals with submission of Douglas F. Carlson’s testimony by affidavit, and is granted.  Three seek late acceptance of certain interrogatory responses, and are granted.  The fifth seeks compelled Postal Service responses to Popkin interrogatories pursuing matters related to the Service’s policy on local service standard change requests.  This motion is denied.       

I.
Motion Concerning Submission of Carlson Testimony 


Mr. Carlson submitted his written testimony for the evidentiary record in this case by affidavit, pursuant to previous authorization.  Douglas F. Carlson Motion to Submit Testimony by Affidavit, February 6, 2004 (Carlson Motion Concerning Submission of Testimony).  The testimony as filed reflected a revision to address an issue related to interrogatory OCA/DFC-T1-9.  Mr. Carlson had made note of the need for this revision in a previous filing.  Douglas F. Carlson Notice of Filing of Corrected Page of Direct Testimony (DFC-T-1) — Erratum, February 6, 2004.  Given that Mr. Carlson has complied in all respects with the procedures adopted in lieu of a formal hearing, the Carlson Motion Concerning Submission of Testimony is granted.         

II.
Unopposed Postal Service Motions for Late Acceptance 
In three separate motions, the Postal Service seeks permission to file responses to certain interrogatories out of time.  See Motion of the United States Postal Service for Late Acceptance of Filing of Responses to Interrogatories, April 6, 2004 (April 6 Postal Service Motion); Motion of the United States Postal Service for Late Acceptance of Responses to Interrogatories, April 29, 2004 (April 29 Postal Service Motion); and Motion for Late Acceptance of Filing of the United States Postal Service Response to Interrogatory of David B. Popkin (DBP/USPS-157), May 5, 2004 (May 5 Postal Service Motion).  These motions were unopposed.         

The April 6 Postal Service Motion.  This motion covers responses that were due on April 2, 2004, but were filed several days late because of unanticipated computer problems and electronic filing difficulties.  The Service identifies the interrogatories in issue as DFC/USPS-T1-1-25 and OCA/USPS-T1-1-8.  April 6 Postal Service Motion at 1, fn. 1.  I accept the Service’s representations regarding hardware and software problems, and find that the minimal delay involved does not appear to have prejudiced any other participants.  Accordingly, the motion is granted. 
      

The April 29 Postal Service Motion.  The late-filed responses that are the subject of this motion pertain to interrogatories directed to witness Gannon by both the Office of the Consumer Advocate (OCA) and Mr. Carlson.  They cover OCA/USPS-T1-6b, 7a, 9-11 (due April 2, 2004); DFC/USPS-T1-13 and 22 (also due April 2, 2004); DFC/USPS-T1-26-30 (due April 15, 2004); and DFC/USPS-T1-31-33 (due April 26, 2004).  

 The Service asserts that these responses required consultations with headquarters and/or field units to determine appropriate responses.  It also indicates that at various times since the interrogatories were filed, personnel responsible for retrieving information or generating or reviewing draft responses have been unavailable due to sick leave or the press of other postal business.  Given the scope of the interrogatories, the reasons cited, and the Postal Service’s earlier indication, in its April 6 Motion, that internal consultations were underway, the motion is granted.        

The May 5 Postal Service Motion.  The Postal Service filed its response to DBP/USPS-157, which was due on April 26, 2004, on May 5, 2004.  The Service asserts that preparation of the response required consultation between employees who are assuming new responsibilities related to the subject matter of this interrogatory and their predecessors, and took longer than expected.  It says it regrets the delay, but considers its effect on the proceeding de minimis.  The response in issue deals with a follow-up question to OCA/USPS-T1-1.  Given the reason for the delay, the nature of the response, and the apparent lack of harm, this motion is granted.     

III.
Popkin Motion to Compel   


This discovery dispute involves six interrogatories (DBP/USPS-151-156, including subparts) related to a Postal Service document entitled “Policy for Requesting a Service Standard Change.”   The Service has filed two versions of this document, consisting of the initial version and an update, as library references. 


Question 151 is a multi-part follow-up inquiry relating to certain comparative processing details for, among other things, mail originating in the 212 area and in the 210-211 area.  Question 152 seeks confirmation that, with respect to a certain referenced bulleted item, there are no destinating standards that apply differently within the same 3-digit ZIP Code prefix.  Questions 153 and 154 ask why the current version of the Policy Document does not include certain text that appeared in the 1996 version and for supporting explanations.  Question 155 seeks identification of all differences, other than those mentioned in Questions 153 and 154, between the 1996 version and the current version of the Policy Document, including the reasons for these changes.   Question 156 asks whether “political inquires” associated with change requests are given a greater or lesser consideration than a similar inquiry from a member of the public.         

Discussion.  The Service generally contends that the Policy Document’s relevance to this case is limited to the fact that the First-Class Mail service standards between any 3-digit ZIP Code origin-destination pairs, including any pairs that were upgraded or downgraded in 2000 or 2001, could be the subject of a request for a change.  Opposition of the United States Postal Service to Motion to Compel of David Popkin, May 3, 2004 (Postal Service Opposition) at 1.  It also raises more specific objections to most of the interrogatories.  For example, the Service claims that Question 152 “veers well beyond the scope of this proceeding” and that it should be relieved of any obligation to answer it.  Id. at 3.  It raises two objections with respect to Questions 153 and 154.  One is that Mr. Popkin does not need the Service to confirm an obvious change in the text of the Policy Document; the other is that Mr. Popkin has not demonstrated why an explanation of the change in the document is relevant to resolution of the issue at hand.  Id. at 3-4.      

With respect to Question 155, which seeks explication of all changes between 1996 and 2004, the Service notes, among other things, that neither version of the Policy Document served as a basis for the service standard at issue in this case. Finally, it says that in terms of Question 156, considers it irrelevant whether inquiries about local service standard change requests made by government officials acting on behalf of the public are given lesser or greater consideration than similar inquiries from members of the general public.  Id. at 4.


In support of his motion to compel, Mr. Popkin acknowledges the Service’s position that this proceeding relates to the 2000-2001 First-Class Mail service standard changes and that any activities that took place after that change are irrelevant.  However, he asserts, without further explanation, that the policy for requesting a service standard change is relevant to the service standards for First-Class Mail, so interrogatories related to that policy are also relevant.  David B. Popkin Motion to Compel Response to Interrogatory DBP/USPS-151-156 That Has Been Objected to By the United States Postal Service, April 26, 2004, (Popkin Motion to Compel) at 1.   

The Policy Document that gives rise to these follow-up interrogatories was provided by the Service as general reference material, and has never been central to material issues in this case.  In fact, its relevance, as the Service notes, is extremely limited, and the “mere fact that tangential matters are unavoidably revealed does not make them subject to discovery in this docket.”  Postal Service Opposition at 4.  Some of the information Mr. Popkin seeks might be relevant under other circumstances, but it clearly is not in this case.  Accordingly, the Popkin Motion to Compel is denied.

RULING

1.
The Douglas F. Carlson Motion to Submit Testimony by Affidavit, filed February 6, is granted.   

2.
The Motion of United States Postal Service for Late Acceptance of Filing of Responses to Interrogatory (DFC/USPS-T1-1-25, OCA/USPS-T1-1-8), filed April 6, 2004, is granted.    

3.
The Motion for Late Acceptance of Filing of Response of the United States Postal Service to Interrogatory of David B. Popkin (DBP/USPS-157), filed May 5, 2004, is granted.   

4.
The David B. Popkin Motion to Compel Response to Interrogatories DBP/USPS-151-156 That Has Been Objected to By the United States Postal Service, filed April 26, 2004, is denied.  
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