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PRESIDING OFFICER’S

RULING NO. C2001-3/42

UNITED STATES OF AMERICA

POSTAL RATE COMMISSION

WASHINGTON, DC 20268-0001

Complaint on First-Class Mail Service Standards
Docket No. C2001-3

RULING ADDRESSING EVIDENTIARY RECORD ISSUE

 AND PROCEDURAL SCHEDULE 

(Issued May 14, 2004)


This ruling addresses two matters.  The first relates to the designation, on my own motion, of the written responses Mr. Carlson has provided to the set of nine interrogatories directed to him by the Office of the Consumer Advocate (OCA).  The second relates to the development of a schedule for several additional steps in this proceeding.  Decisions regarding various deadlines have been based mainly on participants’ recent comments and the denial — in a separate ruling issued today — of David B. Popkin’s motion to compel a response from the Postal Service.  I urge all participants to adhere to the stated deadlines and to informally resolve any related questions that may arise. 

I.
Evidentiary Record 


On my own motion, in the interest of ensuring a full and complete record, I hereby designate for inclusion in the evidentiary record of this proceeding the answers Mr. Carlson has provided to interrogatories OCA/DFC-T1-1-9.  See Douglas F. Carlson Responses to Interrogatories of the Office of the Consumer Advocate (OCA/DFC-T1-1-9), January 2, 2004.   The accompanying scheduling discussion acknowledges that these designations may prompt an interest in counter-designations, and that late-filed responses to other interrogatories may have elicited an interest in designating certain additional responses.  

II.
Schedule
Gannon testimony/designated written cross-examination.  No participant has expressed an interest in conducting oral cross-examination of Postal Service witness Gannon.  In addition, neither I nor my colleagues have questions that require Mr. Gannon’s appearance.  Accordingly, the procedure used to receive Mr. Carlson’s direct testimony into evidence, which entailed submission of that material by motion, along with an accompanying declaration, will be used for the Gannon testimony and for all designated cross-examination.  The deadline for the Postal Service to file the requisite motion and related material is May 20, 2004.

Pursuant to a previous ruling, the deadline for participants to file designated written cross-examination has passed.  To the extent that late-filed responses prompt an interest in further designations or my designation of the Carlson responses gives rise to an objection or a need for counter-designations, participants are directed to file an appropriate motion, along with designations or counter-designations, by May 20, 2004.  Mr. Carlson is directed to file a declaration attesting to the fact that his responses to the designated OCA interrogatories continue to be true and accurate, or noting any necessary changes.   The deadline for Mr. Carlson’s declaration or affidavit is May 25, 2004.           


Rebuttal testimony.  Mr. Carlson has expressed interest in filing brief rebuttal testimony, but asks that he be allowed to file it no sooner than two weeks following the resolution of all discovery issues.  Despite an initial indication that there was still an issue concerning the Service’s response to DFC/USPS-T1-31, Mr. Carlson subsequently has stated that this matter has been satisfactorily resolved through a supplemental response.  Douglas F. Carlson Further Comments on Procedural Issues, May 4, 2004.  Therefore, I am establishing a deadline of May 27, 2004 for submission of Mr. Carlson’s rebuttal testimony.

I note that the Postal Service, in commenting on Mr. Carlson’s interest in filing additional testimony, says:  “Presumably, such testimony will be narrowly focused on matters raised in the testimony of Postal Service witness Gannon and will not provoke motions related to its content or requests for extensive discovery.”  Response of the United States Postal Service to Presiding Officer’s Ruling No. C2001-3/41, April 30, 2004.  Authorization of Mr. Carlson’s rebuttal testimony is based on the understanding that it will be appropriately restricted in scope. 

Once participants have an opportunity to review the rebuttal testimony, I ask that they confer as to the need for further discovery or oral cross-examination, and direct the Service to file a statement addressing this matter by June 10, 2004.   

Briefing deadlines.  Comments filed by the Postal Service and by the complainant indicate that Postal Service counsel’s planned absences and Mr. Carlson’s responsibilities in a pending federal court case pose a substantial scheduling challenge. The Service prefers a briefing schedule with June deadlines, but this would impose an unfair burden on Mr. Carlson.  Similarly, July and early August deadlines are likely to be acceptable to Mr. Carlson, but prove difficult for Postal Service counsel.  I would prefer setting earlier deadlines for submission of briefs, but fairness seems to call for establishing a mid-to-late August timeframe.  Thus, initial briefs will be due August 12, 2004; reply briefs will be due August 26, 2004.     


A schedule setting out referenced dates is attached.

RULING

1.
On motion of the Presiding Officer, the written answers Mr. Carlson has provided to interrogatories OCA/DFC-T1-1-9 are designated for inclusion in the evidentiary record of this proceeding.

2.
To the limited extent that designation of the referenced Carlson responses to interrogatories OCA/DFC-T1-1-9 and late-filed interrogatory responses of Postal Service witness Gannon may warrant, participants are authorized to submit further designated written cross-examination or counter-designations.   The deadline for all such designations is May 20, 2004.

3.
Mr. Carlson is directed to file with the Commission an affidavit or declaration attesting to the continued truth and accuracy of his responses to the interrogatories referenced in Ruling Paragraph No. 1 by May 20, 2004. 

4.
Postal Service witness Gannon’s testimony and all related designated written cross-examination will be received into evidence via motion and affidavit or declaration.  The deadline for submission is May 25, 2004. 

5.
Mr. Carlson is directed to file rebuttal testimony by May 27, 2004. 

6.
Participants are encouraged to informally resolve procedural issues related to issuance of this schedule among themselves, with the Postal Service directed to report as needed on behalf of all participants. 

7.
The Postal Service is directed to file a statement informing the Presiding Officer of matters related to the need for discovery and/or a hearing on Mr. Carlson’s rebuttal testimony and potential hearing dates (if applicable) by June 10, 2004.  

8.
Initial briefs are due August 12, 2004.

9.
Reply briefs are due August 26, 2004.      

Ruth Y. Goldway
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SUPPLEMENTARY PROCEDURAL SCHEDULE

Submission of Further Designated Written 



May 20, 2004

Cross-Examination of Postal Service Witness Gannon

(if warranted)   

Submission of Douglas F. Carlson Declaration/Affidavit

May 20, 2004 (covering designated written cross-examination reference 

In the body of this ruling)

Submission of Motion with Gannon Declaration/Affidavit

May 25, 2004 (covering testimony and all designated written cross-examination)

Submission of Douglas F. Carlson Rebuttal Testimony

May 27, 2004 

Submission of Statement Addressing




June 10, 2004
 

Need for Hearing on Rebuttal Testimony 

(and Potential Hearing Dates, if Applicable) 

Submission of USPS Statement Addressing



June 10, 2004

Need for Further Discovery or Oral Cross-

Examination

Initial Briefs








August 12, 2004

Reply Briefs








August 26, 2004   

