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Subpart L – Rules Applicable to Negotiated Service Agreements

§ 3001.190
Applicability.

(a) The rules in this subpart govern requests of the Postal Service for recommended decisions pursuant to § 3622 or § 3623 that are based on Negotiated Service Agreements.  The Rules of General Applicability in subpart A of this part are also applicable to proceedings on requests subject to this subpart.  The requirements and procedures specified in these sections apply exclusively to requests predicated on Negotiated Service Agreements. Except where specifically noted, this subpart does not supersede any other rules applicable to Postal Service requests for recommendation of changes in rates or mail classifications.

(b) In administering this subpart, it shall be the policy of the Commission to recommend Negotiated Service Agreements each of whose elements are consistent with statutory criteria, unambiguously benefit the Postal Service, and do not cause unreasonable harm to the marketplace.  It shall be the policy of the Commission to require declining-block rates to be supported by a company-specific demand analysis justifying each volume threshold and corresponding rate.  Except in extraordinary circumstances and for good cause shown, the Commission shall not recommend Negotiated Service Agreements of more than three years duration; however, this limitation is not intended to bar the Postal Service from requesting:

(1)
the renewal of the terms and conditions of a previously recommended Negotiated Service Agreement, see, § 3001.197; or

(2)
recommendation of a Negotiated Service Agreement that is functionally equivalent to a previously recommended Negotiated Service Agreement, see, § 3001.196.

§ 3001.191
Filing of Formal Requests.

(a) Whenever the Postal Service proposes to establish or change rates or fees and/or the mail classification schedule based on a Negotiated Service Agreement, the Postal Service shall file with the Commission a formal request for a recommended decision.  The request shall clearly state whether it is a request for a recommended decision pursuant to:

(1)
the review of a baseline Negotiated Service Agreement, see, § 3001.195;

(2)
the review of a Negotiated Service Agreement that is functionally equivalent to a previously recommended Negotiated Service Agreement, see, § 3001.196;

(3)
the renewal of the terms and conditions of a previously recommended Negotiated Service Agreement, see, § 3001.197; or

(4)
the modification of the terms and conditions of a previously recommended Negotiated Service Agreement, see, § 3001.198.

Such request shall be filed in accordance with the requirements of §§ 3001.9 to 3001.12.  Within 5 days after the Postal Service has filed a formal request for a recommended decision in accordance with this subsection, the Secretary shall lodge a notice thereof with the Director of the Office of Federal Register for publication in the Federal Register.

(b) The Postal Service shall clearly identify all parties to the Negotiated Service Agreement.  Identification by the Postal Service shall serve as Notice of Intervention for such parties.  Parties to the Negotiated Service Agreement are to be considered co-proponents, procedurally and substantively, during the Commission’s review of the proposed Negotiated Service Agreement.

§ 3001.192
Filing of Prepared Direct Evidence.

(a) Simultaneously with the filing of the formal request for a recommended decision under this subpart, the Postal Service and its co-proponents shall file all of the prepared direct evidence upon which they propose to rely in the proceeding on the record before the Commission to establish that the proposed Negotiated Service Agreement is in the public interest and is in accordance with the policies and the applicable criteria of the Act.  Such prepared direct evidence shall be in the form of prepared written testimony and documentary exhibits, which shall be filed in accordance with § 3001.31.

(b) Direct evidence may be filed in support of the Negotiated Service Agreement prepared by, or for, any party to the Negotiated Service Agreement.  Direct evidence in support of the Negotiated Service Agreement prepared by, or for, any party to the Negotiated Service Agreement shall not be accepted without prior Postal Service review.  The Postal Service shall affirm that the Postal Service has reviewed such testimony and that such testimony may be relied upon in presentation of the Postal Service’s direct case.

§ 3001.193
Contents of Formal Requests.

(a) General requirements.

(1)
Each formal request filed under §§ 3001.195-98 shall include such information and data and such statements of reasons and bases as are necessary and appropriate fully to inform the Commission and the parties of the nature, scope, significance, and impact of the proposed changes or adjustments in rates, fees, and/or the mail classification schedule associated with the Negotiated Service Agreement, and to show that the changes or adjustments are in accordance with the public interest, the policies of this subpart, and the policies and the applicable criteria of the Act.  Each formal request shall include the information specified in paragraphs (b) through (k) of this section.  If the required information is set forth in the Postal Service’s prepared direct evidence, it shall be deemed to be part of the formal request without restatement.







(2)
If the Postal Service believes that any of the data or other information required to be filed under § 3001.193 should not be required in light of the character of the request, it shall move for a waiver of that requirement, stating with particularity the reasons why the character of the request and its circumstances justify a waiver of the requirement.

(3)
Grant of a waiver under (a)(2) will be grounds for excluding from the proceeding a contention made prior to the close of the evidentiary record that the absence of the information should form a basis for rejection of the request, unless the party desiring to make such contention:

(i)
demonstrates that, having regard to all the facts and circumstances of the case, it was clearly unreasonable for the Postal Service to propose the change in question without having first secured the information and submitted it in accordance with § 3001.193; or

(ii)
demonstrates other compelling and exceptional circumstances requiring that the absence of the information in question be treated as bearing on the merits of the proposal.

This subsection does not affect the burden of proof to be met by proponents of the Negotiated Service Agreement.

(4)
The provisions of paragraph (a)(2) of this section for the Postal Service to seek a waiver of certain requirements specified in paragraphs (b) through (k) of this section is not in derogation of the Commission’s and the presiding officer’s authority, pursuant to §§ 3001.23 through 3001.28, respecting the provision of information at a time following receipt of the formal request.

(5)
The Commission may request information in addition to that required by paragraphs (b) through (k) of this section.

(b) Negotiated Service Agreement.  Every formal request shall include a copy of the Negotiated Service Agreement.

(c) Rates and standards information.  Every formal request shall include a description of the proposed rates, fees, and/or classification changes, including proposed changes, in legislative format, to the text of the Domestic Mail Classification Schedule and any associated rate schedule.

(d) Description of agreement.  Every formal request shall include a statement describing and explaining the operative components of the Negotiated Service Agreement.  The statement shall include the reasons and bases for including the components in the Negotiated Service Agreement.

(e) Financial analysis.  Every formal request shall include an analysis of the effects of the Negotiated Service Agreement on Postal Service volumes, costs and revenues.  The analysis shall:

(1)
be performed over the duration of the agreement, and for each individual year that the agreement is in effect;

(2)
provide such detail that the analysis of each component of a Negotiated Service Agreement can be independently reviewed;

(3)
be prepared in sufficient detail to allow independent replication, including citation to all referenced material as described in § 3001.193(h)(4);

(4)
include an analysis, which sets forth the actual and estimated mailer-specific costs, volumes, and revenues of the Postal Service for each year that the Negotiated Service Agreement is to be in effect assuming the then effective postal rates and fees absent the implementation of the Negotiated Service Agreement;

(5)
include an analysis, which sets forth actual and estimated mailer-specific costs, volumes, and revenues of the Postal Service for each year that the Negotiated Service Agreement is to be in effect assuming the then effective postal rates and fees and implementation of the Negotiated Service Agreement;

(6)
include an analysis of the effects of the Negotiated Service Agreement on contribution to the Postal Service (including consideration of the effect on contribution from mailers whom are not parties to the agreement);

(7)
utilize mailer-specific costs, and provide the basis used to determine such costs, including a discussion of material variances between mailer-specific costs and system-wide average costs; 
(8) utilize mailer-specific volumes and elasticity factors, and provide the bases used to determine such volumes and elasticity factors; and
(9) demonstrate that the impact of the Negotiated Service Agreement on the net present value of the Postal Service is significant and positive.
If mailer-specific costs or elasticity factors are not available, the bases of the costs or elasticity factors that are proposed shall be provided, including an analysis of the suitability of the proposed costs or elasticity factors as a proxy for mailer-specific costs or elasticity factors.

(f) Impact analysis.  Every formal request shall include an estimate of the impact over the duration of the Negotiated Service Agreement on:

(1)
competitors of the parties to the Negotiated Service Agreement other than the Postal Service;

(2)
competitors of the Postal Service; and

(3)
mail users.

The Postal Service shall include a copy of any completed special studies that were used to make such estimates.  If special studies have not been performed, the Postal Service shall state this fact and explain the alternate bases of its estimates.

(g) Data collection plan.  Every formal request shall include a proposal for a data collection plan, which shall include a comparison of the analysis presented in § 3001.193(e)(5) with the actual results ascertained from implementation of the Negotiated Service Agreement.  The proposed data collection plan will be subject to amendment by the Commission in its recommended decision.  The results shall be reported to the Commission on an annual or more frequent basis.
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(i)
the financial impact of the Negotiated Service Agreement on the Postal Service over the duration of the agreement;

