BEFORE THE


POSTAL RATE COMMISSION


WASHINGTON, D.C.  20268-0001








Postal Rate and Fee Changes, 1997	)			Docket No. R97-1











OFFICE OF THE CONSUMER ADVOCATE


REPLY TO THE MOTION OF THE UNITED STATES POSTAL SERVICE


FOR RECONSIDERATION OF ADDITIONAL PART OF


PRESIDING OFFICER’S RULING NO. R97-1/7


August 22, 1997








	The Office of the Consumer Advocate (“OCA”) herein replies to the Motion of the United States Postal Service for Reconsideration of Additional Part of Presiding Officer’s Ruling No. R97-1/7, (“Motion”) filed August 18, 1997.   OCA respectfully requests that the Motion be denied.  


This subject is well-trod ground, rooted in a series of Postal Service refusals to comply with Rule 54 that antedate this proceeding.�  The Commission’s Order No. 1178 in Docket No. RM97-1 has already addressed the issues raised herein.  If the Postal Service wished to disagree with that Order, the proper procedural mechanism was for it to have appealed the Commission’s Order in the federal courts, not collaterally attack it here.


	The Postal Service complains that an undue burden has been placed upon it by the Order at issue, requiring it to produce new runs of the Commission’s cost model.  It �
says, for example, that its filing of LR-H-196 and LR-H-215 consists of approximately 1,800 pages.  This is minuscule in comparison to the thousands of pages that support its general rate increase request, a request that is likely the most complex in Commission history, accompanied by wholesale proposed changes in costing methodology and new or modified service proposals.  Its projection that it will have to spend 18 workdays to comply with the Commission’s request,� which it avers will place too great a burden on it, and its suggestion that the Commission should do the revisions, must be placed in a real world context – the Postal Service has over 800,000 employees and in the fiscal year ending September 30, 1996 had assets of $1,447,000,000.�  The Commission generally functions with fewer than 50 employees.�  


It should not be forgotten that the Commission has already afforded the Postal Service wide latitude in this proceeding, permitting it to comply fully with Rule 54 after the proceeding has begun.  The Postal Service should understand that this liberal ruling already means that the parties will receive this valuable information not at the proceeding’s inception, but well into the discovery process.  


The Postal Service also complains that preparing the ordered revisions takes away from resources needed to further the discovery process.  However, only the Postal Service knows when it will file a request.  Since the Postal Service can pick the timing of its requests, it can easily ensure that it has adequate resources in place to work on the proceeding.  Moreover, the value of the discovery process to parties is dependent on the basic information filed in the case-in-chief.


We should also not forget the economic context in which to place the Postal Service’s argument that somehow its due process rights are being violated through application of Rule 54.  The Postal Service has been granted the greatest gift a firm can have in our economy – a government mandated monopoly as to the lion’s share of its business.   It is little to ask that the proponent of change� file evidence that is correct, complete and understandable in order to protect the due process rights of the participants in Commission proceedings.  It is worth remembering that in a larger sense, the American public is a participant in this proceeding, represented by parties with diverse economic interests reflecting the mailing interests of the public.


The Postal Service’s continued argument that its due process rights are being violated because Rule 54 requires it, in effect, “to adopt a litigating position against its will by placing its alternate cost presentations on the record”� should be laid to rest once and for all.  The Commission is not requiring the Postal Service to adopt a litigating position against its interests.  It is merely requiring the Postal Service to present data in two forms – one using a tried and true methodology and one of the Postal Service ‘s own choosing – to enable the Commission and the participants to compare the economic effects of the Postal Service’s proposal.  (This is analogous to the requirement that the Postal Service present data for a base year and test year.)  In truth, the Commission in no way impedes the Postal Service from introducing any proposed costing methodology, as one can witness by the far reaching changes in methodology the Postal Service has advanced in this proceeding.


Indeed, the Commission is quite permissive in its rules as they relate to the Postal Service’s submission of its case-in-chief.  We have noted, for example, a disturbing trend occurring in recent proceedings in the way the Postal Service presents its case-in-chief.  Formerly, the Postal Service would usually present well-organized evidence, with clear referrals to supporting evidence (such as library references), and with each witness addressing an entire subject area.  Lately, and especially in this proceeding, we have observed that Postal Service witness presentations are highly fragmented, so that one cannot assess proposed changes in a discrete subject area without looking at a number of other witnesses’ presentations.  Further, references to underlying documentation are often vague, requiring participants to use up valuable time during discovery merely to ascertain where certain evidence can be found.�  We fear that because of these fragmentary presentations, cross-examination of Postal Service witnesses is going to be very difficult. 


The Postal Service throughout its Motion also challenges the Commission’s interpretation of the Commission’s own rule, saying that the rule does not contemplate ongoing work to produce multiple revisions to the alternate cost presentation.�  The short response to this argument is “get it right the first time and on time.”  We would point out that even if Rule 54 did not exist, the Commission would be well within its rights to fashion orders requiring the proponent of change to present its case in a way that facilitated the litigation.�  Briefly stated, the Commission is empowered to regulate the course of this hearing under Section 556(c) of the Administrative Procedure Act.  The Rule 54 Order at issue is designed to ensure that all parties’ due process rights are honored.  We therefore urge that the Motion be denied.  Further, the Presiding Officer should consider certifying the Postal Service’s Motion to the Commission in order that a definitive, final ruling can be made on this issue.
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� See Docket No. RM97-1, Comments of the Office of the Consumer Advocate, Section II (hereinafter, “Comments”).


� Motion at 4, n.6.


� Docket No. R97-1, Request of the United States Postal Service for a Recommended Decision on Changes in Rates of Postage and Fees for Postal Services, Appendix E.


� As noted in our Docket No. R97-1 rulemaking comments, the Postal Service is in the best position to supply the data the Commission has requested here.  Comments at 11, n.14. 


� Comments at 10-11.


� Motion at 5, n.7.


� The direct testimony of witness Daniel, USPS-T-29, who is charged with presenting the highly important evidence on test year volume variable unit mail processing cost estimates for various mail classes, is illustrative.  This complex testimony is made difficult to assess because of a continual stream of vague cross references to other witnesses’ testimony and to underlying documentation, which require the reader to read entire presentations in order to find the needle in the haystack, e.g., refer to Daniel’s direct testimony at 2, first full paragraph (“In addition, Exhibit USPS-29C .  .  .  .“).  Both that paragraph and Exhibit 29C provide only broad references to other witnesses’ testimony and to LR-H-106.


� See, e.g., Motion at 5.


� Comments at 20-22.
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