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1 Introduction: Three Pillars of Modern Postal Policy

Modern national postal policy may be thought of as resting upon thgakepdiars:
the universal service obligation, the monopoly laws, and the institutiogahization
of the Postal Service. In the United States, discussion of postey fals usually
focused on the finer points of rate caps, cost allocation, market dorinaorkshare
discounts, cross-subsidies, and the like. In the Postal Accountalahty
Enhancement Act (PAEA) of 2006, however, Congress requestecedeindlyses of
the fundamental determinants of national postal policy. A study on thersal
service obligation and the monopoly laws was committed to the PostaildRory
Commission, and a review of the institutional organization of the natpmsaloffice

was entrusted to the General Accounting Office.

The idea that national postal policy is determined by thremapy legal
institutions is relatively recent. Prior to 1970, national postal poliag determined
by the political process. Congress approved the budget of the Pt €dth year,
approved appointments to major posts, and made most the key operationahslecis
After World War 1l, Congressional consideration of postal policy$ed on two key
issues, rates and wages. If there was a unifying theme to jpohiby discussions, it
was the lengthy debate over whether the Post Office wpablc service or a
business. While the postal monopoly law of 1872 was of central impertanthe

Post Office, it was viewed by Congress more as an axiom than an element of policy

In the 1970 Postal Reorganization Act, Congress transferred controimmstr
postal policy issues to an independent government agency, the Postak.SEnd
1970 act authorized the Postal Service to manage the national ggstah in a
"business-like" manner, for the most part free of direct controthiey President,

Congress, or a regulatory agency. Within general statutoeljyues, the Postal

! The PAEA also directed the Federal Trade Commissioprepare an analysis of how U.S. law
generally applies differently to competitive protuof the Postal Service and similar products of
private companies and to recommend ways to endioly differences. The deadline for this study was
set one year before the deadline for the Commissgindy on the universal service obligation arel th
monopoly laws and four years before the GAO studyimstitutional reform. By clarifying and
evaluating legal distinctions, the FTC survey pded a useful starting point for analysis of eacthef
three pillars of modern postal policy.
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Service was authorized to determine for itself the budget, asmgsclassifications,
modes of access and delivery, compensation of employees, capitatiiéxms, and
the scope of the monopoly. The role of Congress consisted mainly of approving
supplemental appropriations. The Postal Rate Commission’s missgofogused on
cost attribution and the appropriate allocation of institutional Gsisng groups of
mailers. It was never intended that the Commission should establiggal
framework for provision of postal services in a manner correspondinghd
regulation of the aviation and surface transportation industries hby Givil
Aeronautics Board and the Interstate Commerce Commission, resphechifter a
few years of transitional problems, policy debates tended to coatemin issues
such as the appropriate allocation of responsibilities between theiSsion and the
Postal Service and the proper approaches towards price regulation andcasball

A recasting of the fundamental bases of postal policy has ethgrgdually after
more than a decade of congressional deliberations over modernizatios Bbstal
Reorganization Act. The initial impetus for legislation came fiaihs by the Postal
Service for more commercial flexibility to allow it to addptchanging commercial
circumstances. When Congressional efforts stalled, President G¥érgBush
appointed a special commission to recommend "a proposed vision for tihe &t
the United States Postal Service" over the long teihile endorsing most of the
reforms then under consideration by Congress, the President’'s €siommalso cast
a spotlight on more fundamental issues. The President's Commisspirasized the
changing nature of communications, affirmed the importance of ualveesvice
while urging a more flexible approach over time, raised basictiqnesabout the
scope and future of the monopoly laws, and urged sweeping changé® in t

organizational structure and management of the Postal SerVioe.President’s

2 Exec. Order No. 13278, 67 Fed. Reg. 76671 (Dec20@2).

% See, e.g President's CommissionEmbracing the Future7-13 (changing communications
environment, need for new business model); 21-26dém "archaic" postal monopoly law, revisit
mailbox monopoly law); 28-30 (long term review ofiversal service), 35-51 (reorganize
management), 62-65 (case for Commission administrabf universal service obligation and
monopoly laws), 107-37 (restructuring managementeyee relations).
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Commission articulated the long term questions that needed todoessed but

eschewed simplistic answers.

In the PAEA, Congress consolidated these questions into two re@jdies
addressing three topics: the universal service obligation, the mongvedy and
institutional reform. This conceptual framework is similar battused in other
industrialized countries. Although other countries have their own poathtions, all
modern economies face the same basic challenge: how to adagitianth postal
system that has long played a critical role in commercesantty to fundamental
changes in national and global communications markets. Proceedisgnimwhat
different paths to somewhat different ends, all countries arenfirttiat a vocabulary
that includes terms like USO, monopoly, and institutional reform helfame the
public policy issues at stake.

In American postal law, the idea of a "universal service dibigais novel and
requires clarification. Unlike the concepts of postal monopoly andtutishal
organization, the term USO cannot be easily and immediately assbevith a long
legal history or specific statutory antecedents. The idea ohiaersal service
obligation (USO) has been popularized by the Postal Service ilaghéecade but
without a specific indication of how it should be defined or administéred.origin
of the term seems to be a public relations effort by the manerTelephone and
Telegraph Company in the early 1900s. The term was adopted as lalegslia
concept in American and European telecommunications law. In the Eorbjpéan,
the concept of a "universal service obligation" has been introduced iritd [as in
the course of postal reform efforts beginning in the 1980s. In pipisralix, the term
"universal service obligation" (USO) refers tolemal standardthat defines with
specificity the level of postal services whose availabivil} be assured to persons
and in places covered by the USO. This appears to be the waynthis iesed in the
European Union and the consistent with intent of the inquiry orderé&tbhgress in
the PAEA.

Describing modern postal policy in terms of three legal gilisr of course, only a

way of clarifying and organizing the public policy choices thatstrbe made. In
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reality, the three pillars are closely interrelated. Eashies as part of a larger legal
framework that regulates a system of complementary public amdtg delivery
services. The nature of the universal service obligation wiicafthe scope of the
monopoly laws. The scope of the monopoly has implications for instialtreform.
The direction of institutional reform will determine how the burdethefuniversal
service obligation is distributed and enforced. This appendix identind evaluates
options for reforming two of the three legal pillars of postal golibe universal
service obligation and the monopoly laws. Institutional reform will be touchedmnly
highlight potential interrelationships between this study and the GAO studyaw.fol

This appendix was prepared by the members of the team of corsakaertnbled
by George Mason University. The specific legal provisions andgidetout in this
appendix represent our collective best judgment as to the randes gflausible
options available to Congress and the President. There are sexexassfor the
"plausible” options included in this appendix. Many are components of peftahs
debated and adopted in other industrialized countries. Some are adapted fr
regulatory reform in other sectors in the U.S. economy. Othayrapéire taken from
the report of the President’'s Commission on the United Statésl Besvice. In some
cases, the options presented are derived from postal reform psopbseth were put
forward in Congress and, although not accepted when originally proposedeaow
to merit reconsideration. In a few instances, the list of optiosdes ideas that
appear to be widely, but erroneously, thought to be part of curreninlaame cases,
the options are alternatives to one another since they are muxelgive; in other
cases, multiple options could be adopted without conflict. In all cdsestdtus quo

is deemed an option by default.

Our goal has been to prepare a set of options which reasonabtemgpemell
versed in the history of the postal sector in the United States ralated
developments in the U.S. and other countries—will consider a fair sagrgdlipolicy
alternatives likely to advance the public interest of the Urfitades by fostering a
modern and innovative postal system suited to the needs and expeotédtites
American people in the twenty-first century. Since reasonabkopgrdisagree in

matters of postal policy, the set of policy options is wide-rapgifhe options
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presented could accommodate a universal service obligation thatafghghere
between full-featured to narrowly drawn and a monopoly policy that &diwhere
between an expansion of current law and complete repeal. We asteatipt to
summarize briefly the apparent pros and cons associated whhop&on without
necessarily agreeing with any (it would be logically imgassto agree with all). In

the last chapter, we offer our own summary observations on the way forward.
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2 Options for Ensuring Universal Postal Service

Is it necessary or desirable to use the law to define and ctmrslpply of universal
postal service? What agency or organization should be ultimatghpnsible for
ensuring provision of universal postal service? What is the bagatery framework
for administering and enforcing the universal service obligation2vérssto such
threshold questions are largely independent of the specific contdrg &fSO. This
chapter considers first the pros and cons of adopting a spegdcWSO as opposed
to continuing with an approach relies less on law and more on Cogass
oversight. Second, this chapter reviews different ways to admiaiségial USO. The

next chapter considers possible components of a legal USO.
2.1 Pros and cons of a legally specified USO

2.1.1 Considerations supporting a legal USO

In other countries and other U.S. sectors, the usual reason formgp@ogniversal
service obligation on a public enterprise or a regulated sector rapfmede an
expectation of increased competition. The basic concern is thatcomogeetition will
induce public service providers to pursue their corporate setesitmore vigorously
and shortchange traditional public service objectives. New competitaynrasult
from changing technology or other factors, but it often the caseU®® and

liberalization go hand in hand.

In the U.S. telecommunications sector—the only sector in whichrdiedkwv
prescribes an explicit USO—the universal service obligation waeduced as a
component of deregulation in 1998he purpose of the universal service obligation
was to create legal standards under which the Federal Comtmmsc@ommission
(FCC) could administer a program of external cross-subsidiegplace internal
cross-subsidies rendered unsustainable by increased competition.Hdume

* Telecommunications Act of 1996, Pub. L. 104-1040 Btat. 56. Details of the universal service
obligation mechanism created by this act are dsaibelow, section ?7?.
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committee report lucidly explained the relationship between the &t&tOncreasing

competition as follows:

The primary purpose of H.R. 1555 is to increase
competition in telecommunications markeasid to
provide for an orderly transition from a regulated
market to a competitive and deregulated market. The
mechanisms currently providing for universal service
are uniquely suited for a regulated market where limits
on competition guarantee economic returns that are
sufficient to attract private investment and to allow
firms to subsidize their own high-cost consum@iise
market environment that H.R. 1555 would create would
make such internal subsidies much less viable because
deregulation would remove the near-guaranteed
returns allowed in a regulated market, and with them
the ability of the regulated firm to subsidize high-cost
customers Thus, CBO [Congressional Budget Office]
expects that over time enactment of H.R. 1555 would
lead to the disappearance of internal subsidies (those
conveyed within companies, between classes of users).
In its place, we would expect a new system of transfers
consisting almost entirely of external subsidies that
would appear in the federal budget.

In similar fashion, deregulation of the aviation industry in 1978 wasrapanied by
creation of a new program, administered by the Department ofsgogation, to

ensure small community air service.

In the postal sector, as well, more competition is coming. Neapetition may be
expected from changes in the monopoly laws made by the PAEA an& mor
significantly, from increased use of electronic alternatives. Hbstal Service has
declared, "[T]he reality is that there are alternativesviery piece of mail¢"Indeed,
the prospect of increasing competition was a prime motivatorhrPIAEA. The

®>S. Rep. No. 108-318, 108th Cong., 2d Sess., &322ug. 25, 2004).
® H.R. Rep. No. 204, 104th Cong., 1st Sess. (Jyl1245).

" SeeAirline Deregulation Act of 1978, Pub. L. 95-508, 33, 92 Stat. 1705, 1732-39 (small
community air service program). In addition, soreddral laws have promoted availability important
infrastructure services in rural areas where tiaxe no possibility of competitioisee, .e.gthe Rural
Electrification Act of 1936, ch. 432, 49 Stat. 1363

8 Postal ServiceReport on Universal Postal Servige
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Senate committee report leading to the PAEA explicitly drbe link between
increasing competition and commercial flexibility, quoting the t&loService’s

Transformation Plan with approval:

The Postal Service currently operates under a
regulatory structure created more than thirty years ago
in the 1970 Postal Reorganization Act, a bill enaecited

a time when nobody imagined that innovations like fax
machines, cell phones and the Internet would one day
compete with hard copy maillhe current structure
offers the Postal Service little opportunity to innovate
or even to quickly change the prices it charges for its
products in response to changes in the market. . . . The
Postal Service acknowledged this itself in the
Transformation Plan: "While the basic charter of the
Postal Service has remained static since its inception in
1970, the mailing industry and private sector delivery
companies have evolved to meet the changing needs of
the marketplace. Indeed, innovation and competition
were not primary concerns of the 1970 Act. The Act
was designed to allow the Postal Service to do what it
did in 1970 in a more businesslike mann&y
definition and structure, a government entity has goals
and mandates that the private sector does not have, and
these inhibit the flexibility needed for direct
competition. In the far different and more competitive
environment of 2002, a revision of the Postal Service’s
1970 charter is overdug.

Consistent with these observations, the Senate committee proposethdoize the
Commission to develop specific legal standards to implement the wliservice

provisions of Title 39, although this proposal was not incorporated in the final act.

In some cases, policymakers in the U.S. and other industrialized iesumave
contemplated a legally defined USO when public services are devedi
unsatisfactory. For example, in the European Union, one of the oridijeaitives of
the Postal Directive was to remedy perceived defects iguhlty of service in some

member states and thus to promote greater uniformity acrosEUhand weld

S. Rep. No. 318, 108th Cong., 2d Sess., at 6 (2hig2004) (emphasis added, footnotes omitted).
193, Rep. No. 108-318, 108th Cong., 2d Sess., &822ug. 25, 2004).
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member countries into a "single marketSimilarly, in the United States, members of
Congress sought, albeit unsuccessfully, to use statutory seegoeements to stop
the Postal Service from ending twice daily deliveries in 195htooducing cluster
box delivery in 1970s. Using appropriations riders, Congress hasdriustre that
the Postal Service does not reduce the frequency of delivery erssiwal and rural

post offices.

Looking back on the evolution of postal services in the U.S. oveash@&8 years,
some policymakers might consider that the public would have been $tted by a
specific and legally binding definition of the universal serviegsected of the Postal
Service. Looking forward, the possibility of unacceptable servidacteons would
seem to be increasing. As the Postal Service has pointed out, adlerdbaline in
mail volumes will increase the pressure on the Postal Setwidem universal
services, perhaps to a substantial extent. Some policymakersconaiude that
definite legal standards should be put in place in advance in order to ensure an orderly

reduction in universal services according to agreed public interest criteria

Moreover, for some policymakers, the case for a legal USPhaastrengthened
by consideration of general regulatory principles. Law bensditsety by promoting
clarity, certainty, and even-handed treatment. Clearly spedifieO standards will
make it easier for the Commission to determine the cost of ngaiveervice and for
policymakers to determine whether the cost is excessive or nigigah USO will
allow all citizens to know what are the minimum standards oficeelare and what
are the limits to the Postal Service’s discretion, and thdly bei able to plan
accordingly. The possibility that some areas or some customkneceive better
treatment than others will be reduced. A legal USO will engugenational postal

1 SeeGreen Paper on the Development of the Single MadePostal Services, COM/1991/0476
final, at 182-83 (1992); Directive 1997/67/EC, Od5, 21 Feb. 1998, p. 14, Recital 7 ("in that the
regions deprived of postal services of sufficiertlgh quality find themselves at a disadvantage as
regards both their letter service and the distiiloubf goods"). While the original Postal Directive
limited the scope of national postal monopoly gtgpit did not presume eventual repeal.
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policy is implemented impartially and not by persons with a dpectuniary interest

in how it is applied?

Almost all industrialized countries have embraced the conoépa legally
specified USO to define the minimum set of postal servicesexbsiie citizenry. In
the European Union, the Postal Directive requires all 27 memaimssio enact a
USO that is consistent with EU-wide standards. Norway, nceland Liechtenstein
follow the EU practice. In Australia, the postal law and impleting regulations
define a set of "community service obligations." In New Zealandpdisé office has

agreed in a contract with the government to maintain a specified set of bagiesse

2.1.2 Considerations opposing a legally specified USO

A specific USO is not, however, necessarily required to ensukersal postal
service. Since 1971, the Postal Service has provided nationwide pestiges
without an overall legally specific USO. Absence of a USO doesneain there are
no constraints on the Postal Service. The Postal Service is angmré agency
subject to Congressional oversight. Until relatively recentlyh éexise of Congress
maintained a standing committee or subcommittee primarily devitwegdostal
matters. The Postal Service was subject to a politicalipekimandate rather than a
legally defined mandate. Over the years, members of Congress employed
various forms of political pressure—including protests from individuamivers,
public hearings, committee reports, and appropriations riders—to rehairfeostal
Service to provide specific services they deemed appropriat@ultt be argued that
the current system of broadly stated universal service goals andré&ssional
oversight has worked well. The United States has an accepgaeleof universal

service postal service.

The main argument against establishing a legal universatsealigation is that
it would limit the authority of the Postal Service to improve tHeiency of the

postal system. The Postal Service "recommends that the USQimeddaroadly so

12 See, e.g the classic discussion of impartial justiceTnmey v. Ohip273 U.S. 510, 523, 531-534
(1927) (judge violated due process by sitting itaae in which it would be in his financial interést
find against one of the parties).
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as not to prohibit or limit creating a more efficient network, repig facilities with
alternative access where appropriate, and reducing delivery flanecassary to
continue affordable services as needed." According to the Pestate&s the case for
flexibility is strengthened by the prospect of future declines in mail valume

The Postal Service will need flexibility to ensure the
long-term fulfillment of the universal service obligation
(USO), particularly as volume continues to erode and
finances become more challenging. The Postal Service
recommends . . . that the obligation to provide universal
service be limited to market dominant products. The
Postal Service also recommends that the USO be
defined broadly so as not to prohibit or limit creating a
more efficient network, replacing facilities with
alternative access where appropriate, and reducing
delivery days if necessary to continue affordable
services as needed.

“In summary," says the Postal Service, "no changes should betonadee strictly
define the USO®

At a minimum, the Postal Service’s comments highlight a needisttnguish
clearly between a universal service obligation and appropriatagesaal discretion.
A USO should specify only theinimumservices required by the public interest and
not themaximumperformance that Congress or the Commission thinks that Postal
Service can or should attain. Management of the Postal Servidebmiestt to the
Postal Service. The Senate Government Affairs Committee recognigetistimction
in 2004 in its proposal to authorize the Commission to implement sedfdnand
403 of the act:

The Committee’s main intent in giving the Regulatory

Commission the authority to interpret universal service
through regulation is to ensure that the service the
Postal Service provides its customers is consistent with

13 postal ServiceReport on Universal Postal Servi@s-86. Confusingly, this report by the Postal
Service bears the same as the title as that impljethe PAEA in describing the report which the
Commission is preparing for submission to Congréabg Postal Regulatory Commission shall submit
a report to the President and Congress on univposthl service and the postal monopoly. " Postal
Accountability and Enhancement Act, Pub. L. 109;48%02, 120 Stat. 3198, 3243 (2006).

14 postal ServiceReport on Universal Postal Servide
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the statutory definition of universal service. The service
standards established by the Regulatory Commission,
however, should be reasonable. They should not force
the Postal Service to charge higher rates or make
dramatic changes to its retail and mail processing
networks in order to meet them. In establishing and
revising such standards, the Regulatory Commission
should take into account the level of service the Postal
Service provides now and how successfully that service
has met the needs of its customers. The Regulatory
Commission should also take into account the fact that
many Americans now use other forms of
communication, such as e-mail, electronic bill pay, and
fax machines, to conduct business and keep in touch
with friends and family. Over the years, the service
standards established by the Regulatory Commission
should reflect the fact that more and more Americans
are likely to turn to these, and other, electronic forms of
communication. . . .

There is some concern that the authority given the
Regulatory Commission to establish service standards
would allow that body to micromanage the Postal

Service and involve itself in product design. This is not

the Committee's intent. One of the overarching goals of
S. 2468 is to give the Postal Service the flexibility

necessary to act more like a private busirfess.

The Postal Service’s comments also draw attention to thadish between the
efficiency of the Postal Service and the efficiency of pubdistal policy. There is no
reason why a properly specified USO should inhibit the efficiesicyhe Postal
Service. The Postal Service will make deliveries with equadieficy whether the
USO requires delivery six times per week or three timesvpek. On the other hand,
it is likely true that any USO creates inefficienci¢saamacro economic level. No
matter how efficiently the Postal Service does its job, thesehgliservices sector
overall will operate at less than peak efficiency if the faquires the Postal Service
to produce services that do not justify the cost of production in an ecorense. In
general, the most efficient way to produce goods and sergitesllow producers to

adjust their products continually in response to changes in demand anéetiveysf

153, Rep. No. 108-318, 108th Cong., 2d Sess., &822ug. 25, 2004).
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of competitors. To impose legal standards—or political standards—ruarket is to
accept a certain level of inefficiency in return for a gntga that some services will
be maintained that would not otherwise be provided by the competitivkeima
Protecting the authority of the Postal Service to managepgsations ensures the
efficiency of the Postal Service. Defining the minimumerré which the postal
system must meet to protect the public interest may affect the osfi@éncy of the
sector, but this would seem to be a question of public policy, not ofl FRestace

efficiency.

2.2 Status quo

In the Postal Reorganization Act of 1970, Congress articulatedi@aapostal
policy and the general duties of the Postal Service, but thesg podicisions were
not intended to define a specific universal service obligation for dlseaPService,
nor do they do so. They address the key features of a national pestah ©nly in
general terms. From time to time since 1970, Congress has cahthadehe public
interest was not sufficiently protected by broadly defined palggctives dependent
on political oversight. In the 1970s Congress added procedural requirdménts
the discretion of the Postal Service to close post offices, ar ih280s, Congress
began the practice of requiring a minimum frequency of delivergpipropriations
acts. Similarly, in 2006 Congress adopted a legal standard comsjraicreases in
the rates for market dominant products. Nonetheless, for the mqst gtihe Postal
Service that determines what specific services are neededfilobfoad statutory
policy objectives. The result is what might be termed a "qu&d)'U-a set of
broadly stated objectives that depend upon political oversight supplemented b

specific legal requirements in certain areas.

A basic feature of the current quasi-USO is that the vaetersents of universal
service have not been considered as whole. Under the current lanements of
universal service are especially strictly controlled: thedsix service requirement
and the statutory price caps. The Postal Service is authorizeédimeguired, to
sacrifice other features of universal service in order tot rtfeEse requirements.

Hence, cluster boxes replace curbside delivery, collection bogesithdrawn, post
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offices and postal agencies are closed, delivery time standagdeosened, and so
on. Each of these steps may well have been sound public policy, bupainbdas
Congress or the Commission reviewed the public’'s minimum needbkdorarious
features of universal service and struck a reasoned balanceebetwenpeting

considerations.

Some policymakers may consider that the current quasi-USO,ifeweperfect,
has worked better than the alternatives. Other policymakerscoregider that the
legal framework for postal services would improved by a moreifsp@nd more

balanced definition of the universal services required by the Postal Service.

If Congress considers that a legal USO is appropriateh&iJnited States, there
are several possible approaches towards administration. A cotisilerfathese will
help clarify what a legal USO might entail. Each could be adafiedifferent

approaches that might be taken with respect to the monopoly laws.

2.3 Option 1. No USO (except price rules)

Although the Postal Service has stated general support for the gtad, it has also
urged elimination of three legally defined service obligations @amgress has
grafted on to the Postal Reorganization Act since 1970. First, |PSstaice
recommends ending the provision in appropriations acts mandating minimum
delivery frequencies at the 1983 levelSecond, the Postal Service objects to
language in appropriations acts that prohibit use of appropriated tumdssolidate
or close small rural and other small post offices (a sedyningffective provision).
The Postal Service notes that this language has "constrainddbsted Service from
implementing internal operational guidelineghird, the Postal Service proposes
elimination of the statutory requirements requiring it to consuth \wcal officials
before closing post offices: "What Postal Service managementn@aeds to meet the

challenges inherent in a world of stagnant or diminishing naalume is the

16 postal ServiceReport on Universal Servicl.

" postal ServiceReport on Universal Postal Servigd.
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flexibility to open or close; buy, sell or lease; and manegykiil range of facilities®
Eliminating these statutory provisions would eliminate virtuallylegal universal
service obligations currently imposed on the Postal Service efarethtose relating
to prices: the price caps, the rules relating to reduced fat preferential mail, and

the uniform rate rules for letters and library and media mail.

Some policymakers might support such changes for the reasons eatidwathe
Postal Service. By reducing statutory requirements, however, thesges would

seem to increase the responsibility of Congress to oversee implementatieran?.t

18 postal ServiceReport on Universal Postal Servigé.
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Table 1. Elements of the universal service oblayath the European Union

Service element Primary universal service obligatio
1. Geographic "Users" shall enjoy the right to a universal sesviat all points in their territory." Art. 3(1).
scope

Universal service must provide "one delivery to lioene or premises of every natural or legal
person or, by way of derogation, under conditiarth@ discretion of the national regulatory
authority, one delivery to appropriate installagnArt. 3(3).

2. Range of Collection, sorting, transport and distribution(bf "postal items up to 2 kilograms" and (2)
products postal packages up to 10 kilograms" and (3) sesvigeregistered items and insured items.|
Art. 3(4).

"Postal item" is defined to include items of cop@sdence, books, catalogues, newspaper
periodicals, postal packages containing merchamnditeor without commercial value, and
any other items prepared in a mailable format. 2®). The term "postal package" is

undefined. Express services are exempt from theesobuniversal services.

3. Access Member states shall "take steps to etisar¢he density of the points of contact anchef t

access points takes account of the needs of users."

Art. 3(2). Collection from all access points natdehan five days per week. Art. 3(3)

4. Delivery "Not less than five working days a weshve in circumstances or geographical conditions|
deemed exceptional, and that it includes as a mimm. . one delivery to the home or
premises of every natural or legal person or, by @faderogation, under conditions at the
discretion of the national regulatory authorityeatelivery to appropriate installations." Art.
3(3).

5. Rates Prices must be "affordable," "cost-origfitand "transparent and non-discriminatory.” Ag.
Costs must be developed according the principlesfolly distributed cost allocation systenp.
Art. 14.

Member states decide whether to apply price canbyglex ante, price cap, or ex post

procedures.
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Table 1. Elements of the universal service oblayath the European Union

Service element Primary universal service obligatio
6. Quality of Intra-EU cross-border: 85 percent of first clagtelemail sent between member states must be
service delivered by the third day after posting. Arts. 18,

1%
o

Domestic: member states shall "ensure that quafiservice standards are set and publish
.. in order to guarantee a postal service of gnality." National standards to be consisten
with cross-border standard. Annual independent tadng of service performance and

publication of results. Arts. 16, 17.

7. User protection | Member states to ensure thamsparent, simple and inexpensive procedures ate ma
available by undertakings providing postal servicesiealing with postal users' complaints
particularly in cases involving loss, theft, damag@&oncompliance with service quality
standards (including procedures for determiningre/mesponsibility lies in cases where moye

than one operator is involved)."

Redress procedures must include "where warranted, $ystem of reimbursement and/or

compensation.”

Member states provide for appeal to a "competetivmea authority . . . where users'
complaints to undertakings providing postal serviagthin the scope of the universal servige

have not been satisfactorily resolved."

An annual report on the resolution of users’ conmplenust be published by "universal servige
providers and, wherever appropriate, undertakimgsiging services within the scope of the

universal service." Art. 19.

Source Directive 1997/67/EC, OJ L 15, 21 Feb. 1998, p. 14mended by Directive 2002/39/EC, OJ L176, 5 Jul. 2002, p. 21 and D&
2008/6/EC, OJ L 52, 27 Feb. 2008, p. 3.

2.4 Option 2. Statutory USO

One way to establish a legal USO would be for Congress toedife obligation in a
statute. Enforcement of the USO could then be committed to the Gsiomior to
the courts. Although Congress determined key elements of postal poiyto
1970, it has never tried to fully specify the minimum levels of a usaleservice
guaranteed to the American people.The closest modern equivalent gislatilely
specified USO is probably the Postal Directive adopted by thepEan Union in
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1997+ In some cases, the Postal Directive defines specific semizerements; in
other cases, the Postal Directive articulates principles rtteahber states should
implement in defining specific service requirements suited to dreumstances. In
European law, the essential purpose of the USO is to establismumncriteria for
the postal systems of member states: "to guarantee at Qatgrtevel a universal
postal service encompassiagminimum range of services of specified qudtitye
provided in all Member States at an affordable price for theefiieof all users,
irrespective of their geographical location in the Commurityie universal service

obligations in the EU Postal Directive are summarized in table 1.

If Congress were to enact statutory standards for a unisasate obligation in a
manner similar to the EU Postal Directive, the likely rolehaf Commission would
be to enforce those standards. In other words, with respect tdJSia® the
Commission would have more a quasi-judicial role and less of a lgggsative or

policymaking role.

Pros and consThe pros and cons of legislative specification of the universal
service obligation are reasonably apparent. Universal service issae of broad
public policy, and it is the function of Congress to determine nationalypiolisuch
matters: Congressional enactment of a universal service obligation willrerthe
broadest possible public consultation and political acceptance of theroaact. A
statute will also bring stability to the USO definition fogildative revisions are

inherently difficult.

19 Directive 1997/67/EC, OJ L 15, 21 Feb. 1998, p.aklamended birective 2002/39/EC, OJ L176,

5 Jul. 2002, p. 2and Directive 2008/6/EC, OJ L 52, 27 Feb. 2008, gnZFuropean law, a "directive"

is a framework law adopted by the European Uniahdirected to governments of EU member states.
It is up to the member states to enact nationakliEipn to implement a directive in a manner
appropriate their different legal traditions andlifpmal philosophies. Hereafter, the term "Postal
Directive" refers the Directive 1997/67/EC as amezhd

2 Directive 1997/67/EC, OJ L 15, 21 Feb. 1998, p.Recital 11.

ZLCf. S. Rep. No. 108-318, 108th Cong., 2d Sess., &A8§. 25, 2004) ("From the perspective of the
Committee, both the postal monopoly and universaVise are issues of broad public policy—not
regulatory issues. For that reason, the Commitéegddd that the power to refine either the monopoly
or the universal service obligation should remaithie hands of Congress").
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On the other side of the ledger, however, it must be noted the Congress has found it
difficult to address the technical details of postal policy. étibérations over the
PAEA, Congress abandoned proposals to specify the particulars of iateepolicy
in favor of adopting broad statutory principles to be implementetddZommission.
Likewise, an analysis of the universal service obligation quickdyl$ to technical
economic and operational issues that must be weighed against one another. Moreover,
given the rapid pace of change in the communications marketsyitbe expected
that any specification of the USO will have to be revised from time to tmight of
the eleven-year gestation of the PAEA, it may be questionecheth@ongress is
well equipped to provide timely updates to specific policy deternoins#i Finally, it
may be noted that Congressional decisions tend to reflect aclmajaof political
interests rather than an objective application of specific stdadarthe nation. The
uneven introduction of rural free delivery at the turn of the twédntentury would
appear to be cautionary example. Moreover, the vagueness thanis@tessary to
achieve political compromise may foster unnecessary litigatiogssirthere is some
means for supplementing Congressional decisions with specific standards.

In sum, it is at least arguable that the national interest wmeilldest served by
Congress establishing the principles to be met by a universateseatiigation and
delegating to the Commission responsibility for specifying adicually updating
the particular legal requirements of the USO.

2.5 Option 2. Remedial regulation administered by tGemmission

If Congress concludes that the Commission should be charged with ddrmgis
USO according to statutory guidelines, it will be also be nacgdsr Congress to
determine how the Commission should implement its authority. Congress could direct
the Commission to remedy any lapses or incipient lapses inrsaive&ervice or it

could require the Commission to manage the production of postal semnacesro-

2 During the development of the third postal dineetin Europe, some the most advanced public
postal operators made credible arguments that ®@ Provisions in the Postal Directive were too
inflexible and increasingly ill-suited to a changaarket. Commission staff, however, concluded that
the political difficulties of fine tuning the USQqvisions were prohibitive.
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actively (described in the next section). These options arstak alternatives but

different starting points that could blend into one another at the margins.

A good example of remedial regulatory approach is provided by U.S.
telecommunications law. The Telecommunications Act of 1996 authorized t
Federal Communications Commission (FCC) and state regulatodefitoe, and
periodically revise, a regulatory definition of universal servidgim of seven policy
guidelines set out in the act. These telecommunications policyligesi@re similar
to the objectives of postal policy listed in sections 101 and 403 of J%leThe

telecommunications guidelines provided as follows:

(1) Quality and Rates.—Quality services should be
available at just, reasonable, and affordable rates.

(2) Access to Advanced Services.—Access to advanced
telecommunications and information services should be
provided in all regions of the Nation.

(3) Access in Rural and High Cost Areas.—
Consumers in all regions of the Nation, including low-
income consumers and those in rural, insular, and high
cost areas, should have access to telecommunications
and information services, including interexchange
services and advanced telecommunications and
information services, that are reasonably comparable to
those services provided in urban areas and that are
available at rates that are reasonably comparable to
rates charged for similar services in urban areas.

(4) Equitable and Nondiscriminatory
Contributions.— All providers of telecommunications
services should make an equitable and
nondiscriminatory contribution to the preservation and
advancement of universal service.

(5) Specific and Predictable Support Mechanisms.—
There should be specific, predictable and sufficient
Federal and State mechanisms to preserve and advance
universal service.

(6) Access to Advanced Telecommunications Services
For Schools, Health Care, and Libraries.—Elementary
and secondary schools and classrooms, health care
providers, and libraries should have access to advanced
telecommunications services as described in subsection

(h).
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(7) Additional Principles.—Such other principles as the
Joint Board and the Commission determine are
necessary and appropriate for the protection of the
public interest, convenience, and necessity and are
consistent with this Act.

Moreover, in establishing and revising a definition of universal sesyibhe FCC and
state regulators are directed to consider the extent to whietotemunications
services:

(A) are essential to education, public health, or public

safety;

(B) have, through the operation of market choices by
customers, been subscribed to by a substantial majority
of residential customers;

(C) are being deployed in public telecommunications
networks by telecommunications carriers; and

(D) are consistent with the public interest, convenience,
and necessity.

In order to ensure provision of universal services, the TelecommuongaAct
provides that the FCC and state regulators shall designate onenooe
telecommunications operators as providers of universal servicesgibé&l
telecommunications carriers") in appropriate areas. These operatyr apply for
subsidies to cover the costs of maintaining universal serviceg wieeessary. If the
FCC or a state regulator determines that a community or empaft area does not
have universal services even with the possibility of financial supporshall
determine "which common carrier or carriers are best ableotddar such service"
and order the services providedll telecommunications operators are required to

% Telecommunications Act of 1996, Pub. L. 104-104108, 110 Stat. 56, 7hdding47 U.S.C. §
254(b) (2000).

2 Telecommunications Act of 1996, Pub. L. 104-104108, 110 Stat. 56, 7hdding47 U.S.C. §
254(c)(1) (2000). The FCC has defined the categooietelecommunications services that will be
supported in its universal service program in Barof its regulations. 47 C.F.R. Part 54 (2007).

% Telecommunications Act of 1996, Pub. L. 104-104108, 110 Stat. 56, 80, adding 47 U.S.C. §
214(e) ("If no common carrier will provide the siems that are supported by Federal universal servic
support mechanisms . . . to an unserved communigng portion thereof that requests such service,
the Commission, with respect to interstate seryioesa State commission, with respect to intrastate
services, shall determine which common carrierasriers are best able to provide such servicedo th
requesting unserved community or portion thereaf simall order such carrier or carriers to provide
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obtain licenses from the FCC before providing services and, as aiconafi their
licenses, must keep the FCC informed about their business actauitepossible

lapses in universal service.

Germany has taken a roughly similar approach towards ensuringrsal postal
service within the context of the EU Postal Directive. The §ipa@quirements of
the USO are set out in the German postal law and an implegeministerial
decrees Any company engaged in the business of delivering letters wegigip to 1
kilogram (2.2 pounds) must obtain a license from the postal regtl#ttne postal
regulator determines that universal service is "not beingoppptely or adequately
provided" in a portion of the country, it may impose a universal seohtigation on
a postal license holder with a dominant position in the same or an adjacent geographic
area and require that operator to provide the necessary postalesenfidhe
designated postal operator suffers a loss as a result, itlenaycompensation from
the regulator. Alternatively, the German postal regulator roégitsbids from other
postal operators for provision of the necessary universal seriiicesch cases, the
amount of compensation is determined by contra€b cover the costs of this
universal service program, the postal regulator may impose amhaunts to a
universal service tax on licensed postal operators. In addition, timeaGgrost law
provides that regulation focuses mainly on market dominant providers tdl pos

services and, in particular, on their supply of single-piece services.

In both the FCC and German regulatory frameworks, substagiietce is placed
on remedial regulatory steps to ensure universal service. The saliva&srvice
obligation is defined in advance without reference to individual opstatdhen a
lapse in universal service is discovered, the regulator stepsra@guire provision of

such service for that unserved community or portiereof.").

% Universal Postal Service Ordinandeogt-Universaldienstleistungsverordnung PUDLV) (Jan. 1,
1998). A current version may be found at http:/@esrecht.juris.de/pudlv (in German). The following
notes and text refer to the English translatiorthef Universal Postal Service Ordinance (PUDLV)
found in Annex I-C.

2" German Postal Act, art. 5. The licensing requireiumes not include carriage of cargo letters and
express services.

2 German Postal Act, art. 14.
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universal service by a licensed operator. In the U.S. telecomntiongandustry, the
definition of the USO is adopted by the FCC in accordance witltypstandards
enacted by Congress. In the case of German postal servicdsfithion of the USO
is adopted by the German minister in accordance with policy stédad specific

criteria set out in the EU Postal Directive and the German post law.

A remedial approach could adapted to accommodate both monopoly and non-
monopoly services. For example, if the definition of universal sewease to include
parcel services, it is possible that in some area of the napjowade company would
be able to supply better services than the Postal Service.nrcase, if permitted by
Congress, Commission to could contract with the private operator toderovi
universal parcel services or other services outside the postal manidgalyd only
if) the postal monopoly were repealed, the Commission would bet@abletain a
private company for all types of postal services, much as as&alPService itself

contracts with private firms for delivery of mail in some rural areas.

Pros and consA remedial regulatory framework has several prominent virtugs. B
focusing most regulatory intervention on the situations where univeesgice is
imperiled it makes the most economical use of regulatory resauk remedial
approach effectively builds on, rather than displacing, the incentbresfficiency
and innovation created in the commercially viable portion of the makketmedial
approach is also consistent with the U.S. regulatory approach tosthedsndustries
so that the Commission could make use of lessons learned in attes=3éndeed,
the PAEA’s greater reliance on complaint procedures, ratiemn £x ante rate
regulation, represents a more remedial approach toward regulatemedil
regulation may provide a somewhat less certain guaranteesagaarket lapses in
return for greater flexibility and efficiency in the market @le Relying on

complaints presumes that someone has something to complain about and can afford to

% As noted above, the deregulation of the Civil Asratics Board was accompanied by created of a
small community air service program that, likewisiacused the regulatory efforts of the
government—in this case, the Department of Traragjion—on the problem areas rather than the
aviation sector as a whol8eeAirline Deregulation Act of 1978, Pub. L. 95-5@!33, 92 Stat. 1705,
1732-39.
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complain. However, it would seem possible to overcome most practical
administrative problems with a well-designed system for mangomarket
developments. More fundamentally, a remedial approach to regulatioberyorly
suited to a situation in which public policy departs from normal niadd@tions in a

big way. For example, if there comes a day when most maitefsr the rates and
service levels associated with three-day service but Congetesmines that the
public interest requires continuation of six-day service, then rehredialation may

be inadequate to the task of ensuring provision of universal sernvitaylbe more
appropriate for the Commission to spell out in advance precigady services the

Postal Service (or other providers of universal services) must provide.

2.6 Option 3. License-based regulation administeredtbg

Commission

An alternative to a remedial regulatory approach is one bas@dnoore pro-active
regulation of licenses. The United Kingdom exemplifies a edgty regime that
relies primarily on conditions attached to individual licenses tairensniversal
service. In the U.K., no person may operate a business for deliveietiars”

without a license issued by the British postal regulator, Boste® Postcomm is
obliged to attach whatever conditions it considers necessary tsdEdo achieve
three statutory goals. These are, in order of priority, (i)nguee the provision of
universal service, (ii) to further the interests of users of pestaices by promoting
effective competition, and (iii) to promote efficiency and economyhenpart of the

postal operators.

Accordingly, Postcomm has attached conditions to licenses fpostil operators.
The most heavily conditioned license is that of Royal Mail sintsedominant in the
postal services market. Royal Mail's 116-page license incl@desonditions. These

30 A "letter” is defined as "any communication in ten form on any kind of physical medium to be
conveyed and delivered to the address indicatethéysender on the item itself or on its wrapping
(excluding any book, catalogue, newspaper or paadd’ U.K. Post Act, 8§ 125(1). The licensing
scheme exempts carriage of letters if (i) the poteervice is at least UKL 1.00 (US$ 1.99) or (i
weight of the letter is at least 350 grams (12.3.dm addition to the price and weight limits diet
licensed area, the act provides a number of ottemptions.
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conditions address issues such as prices, universal service obligatardards of
service, complaint handling, free services for the blind, provision ofrrdtion to
users, integrity of mail, access to postal facilities, prohibiti@gsinst unfair
commercial advantage, mergers, accounting rules, financial resoamncesports to
Postcomm. The conditions relating to universal service are dkt&ite example,
Royal Mail must make delivery to each address point at éeest each working day.
It must establish collection boxes so that "in each postcode &re@ whe delivery
point density is not less than 200 delivery points per square kilometdess than
99% of users or potential users of postal services are within ®8d€rsnof a post
office letter box.* One condition establishes national service standards. For example,
on an annual basis Royal Mail must deliver at least 93 percdmstoflass mail by
the first business day after mailing. A mailer is erdiie compensation if he or she
receives service quality of less than 93 percent. Similarcgestandards have been
established for each universal service, including retail secons, tlakk first class,
bulk second class, bulk third class, standard parcels, European inteindgiorey,
and special delivery. In addition, for first class mail, Royall Maust set and comply
with service standards for each of the 121 postcode areas. Sepasatede
standards are set for intra-postcode letters and for lett@vgdeeach postcode.
Postcomm can enforce quality of service standards by finescoRust has also
required Royal Mail to make its address database available to all op&rators

Licenses issued to other postal operators also include conditionsiriBrithese
licenses require postal operators to comply with two codes ofiggadesigned to
protect users. A "mail integrity code" requires licenseesnsure the safety and
security of the mail they handle and meet standards for traemgloyees. A
"common operational procedures code" prescribes rules for marking itenpottads

with an identifying code and for handling wrongly addressed and misdelivered mai

31 postcomm, "Amended Licence Granted to Royal Madup Plc" at 12, Condition (3)(2)(a) (May
25, 2006).

21d., at 14-26, Condition 4.
*1d., at 108-09, Condition 22.
3 See, e.g Postcomm, "Licence Granted to TNT Post UK LimiitéJan. 20, 2006). Even a license for
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Although other licensing systems are less elaborate thanriti€hB all seek to
regulate the supply of all universal services in order to ersurliance with the
universal service obligation. In principle, license conditions are fooneard looking
and all encompassing than the remedial regulatory controlspéifech by the FCC
and the German post law. Like a more remedial approach, a licerssstirbgulatory

approach can be adjusted to any policy option with respect to the monopoly laws.

Pros and consA license-based regulatory regime is more flexible than a statutorily
defined USO because the regulator can modify the license conditiecesus of the
emphasis on ex-ante controls a license-based approach can achietly ciomplete
assurance against service failure. Of course, such assurance @omeost. Some
would suggest, for example, that the British regulator has indeedeglagainst any
lapse in universal service but at the cost of too tightly regglahe entire delivery
services sector. Another disadvantage of the licensed-basethsgghat, depending
on how broadly "universal service" is defined, it may imply a neeckgalate all
private delivery services who provide services with the scope afrtiversal service
area. As noted, this has been the approach in the United Kingdom.

2.7 Option 4. Contract between government and the BbSkervice

The postal law in New Zealand does not define or require provision ofrsalve
service, but the government, as the owner of New Zealand PosgsoNigy Zealand

Post to provide universal service in accordance with a "Deed adrsbachiding® The
current Deed was agreed upon in 1998 in conjunction with adoption of thd Posta
Services Act which repealed the postal monopoly. In form, the Xeadcontract
agreed upon by both parties, although the New Zealand government owns 100

a non-dominant operator like TNT requires 53 padgde generallyPostcomm, "Postal Code of
Practice for Common Operational Procedures: A Dati®ocument” (Aug. 2005); "Protecting the
Integrity of Mail — A Code of Practice: A Decisi@ocument” (Aug. 2005).

% For example, the Swedish regulator also employsliions attached to the license Sweden Post to
ensure maintenance of universal service, but tten$ie takes up only four pages. Swedish Post and
Telecom Agency (PTS), Decision of Jun. 28, 2001s{@®woAB: Licence terms and conditions).

% "Deed of Understanding Between New Zealand Pasited and the Government" (Feb. 17, 1998)
(hereafter "1998 Deed of Understanding”). A copy dea be found at
http://www.med.govt.nz/templates/ Page 1387.¢éapoess, Oct. 1, 2008).
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percent of New Zealand Post and appoints its directors. In the NeedZealand
Post has agreed to provide a specified minimum level of univeasates. There is
no time limit to the Deed, but the terms of the Deed can begedahy mutual
agreement. The Deed is an agreement between government and NandZeadt
and "does not create any right or obligation enforceable at theofsainy other
person.¥ New Zealand Post does not receive a public subsidy or paymentsafr

universal service fund.

A contractual USO can be employed with or without a postal monolmoNew
Zealand, the Deed of Understanding was introduced in 1989. At this Neme
Zealand still enjoyed a monopoly, but in view of legislation redutiregmonopoly,
the government feared that a more commercially minded post offigkt reduce
services below acceptable levels. In 1998, New Zealand repelaéedodstal

monopoly, and the Deed of Understanding was continued in revised form.

Pros and consThe great virtue of a universal service contract is simplidibhe
definition of universal service is provided in the contract. Parliarheatnot been
required to define universal service or even guidelines for the dafiraf universal
service. There are no regulatory problems because there is ndaeddlathe other
hand, it could be argued that a contract for provision of universal seirvithe
United States would have to be vastly more complicated than in Medarti and
that such complexity would necessarily would require substantialt ey the
government—presumably the Department of the Treasury—to overseenfancee
In the end, a contractual USO could devolve into something not tooediffesom a
politically-directed Post Office Department in which an exeeutlepartment would
be forced to provide much the same oversight function as the Caommizg with

less independence and expertise.

37 See1998 Deed of Understanding, pars. 19-21.
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3 Options for Defining the Components of the USO

Whether defined by Congress, the Commission, or government contiagally

specified USO must be expressed in terms of the specifices to be guaranteed.
Postal services may be described according to various deatur service elements,
such as price, delivery frequency, accessibility, transit,tiem& so on. In this
appendix, seven features or service elements will be used tobaesoiversal postal
service: (i) geographic scope; (ii) range of products; édgess; (iv) delivery; (v)
prices; (vi) quality of services; and (vii) protection of the rigbt users. While one
could argue that universal postal service should be characterizethigyor fewer

features, these seven service elements appear sufficierddidbdewhat is meant by

"universal service" in section 702 of the Postal Accountability and Enhancement Act.

A legal USO would consist of specific minimum requirements ach of the
seven elements of universal postal service. In some cases,ntlagrde several
possible sub-elements to consider. Consider delivery, for exampldJS@®emight
set a minimum delivery frequency of a certain number of days pekwand this
standard might apply to all delivery points or only some delivery poiiite USO
might include requirements for delivery to the door, or curbside boXustec box,
or general delivery. The USO could even address time of dgliédnis chapter
identifies plausible options for each of the seven service elenoéntmiversal
service. It is impossible to list every conceivable option that Gssgnight consider,

but the following discussion tries to illustrate the range of possibilities.
3.1 Geographic scope of universal services

3.1.1 Status quo

Section 403 of Title 39 obliges the Postal Service to provide Ipsstaices
"throughout the United States, its territories and possessionsb a&ive "as nearly
as practicable the entire population of the United States."o8etfil(a) enjoins the

Postal Service to "bind the Nation together" and serve patroradl ‘aneas and shall
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render postal services to all communities.” Section 101(b) strésseshe Postal
Service "shall provide a maximum degree of effective and regolstal services to
rural areas, communities, and small towns where post officesoaself-sustaining."
At the same time, however, Title 39 implicitly limits the oblign of the Postal
Service to be omnipresent by requiring the Postal Serviceatntaim "reasonable
economies" and "to maintain an efficient system" (8 403(b)). Althahg general
intent of Congress seems reasonably evident, the specific obligap@sed on the
Postal Service is not. As the Postal Service says sucgifitille 39 gives the Postal
Service broad discretion over these aspects of its operatidhsbngress or the
Commission sought to clarify the geographic scope of universal seiiere are
several options which appear from a consideration of foreign appstxiuefining
the USO and the historical development of the universal service in the United States

3.1.2 Option 1. To all points in the United States

Considering the vast geographical scope of the United States—erssimgpa
national parks, wilderness areas and large bodies of water, amg $attled
regions—it may seem implausible define the scope of the unisaate obligation
as including "all points in the United States.” It is obviously imipdsgor the Postal
Service to provide collection and delivery services at every plyication in the
United States. And if the word "point" is interpreted to mean \eeellection and
delivery point,” the requirement is a mere tautology. Nonethdlassiormulation is
included as a possible option because it could be argued that the Utaitesl iS
already legally obliged to provide universal service to "all pamthe United States”
by virtue of Article 3(1) of the Universal Postal Convention (df be after January
1, 2010).

3.1.3 Option 2. To the home or premise of every natural or legal person.

A second option for defining the geographic scope of universatsds/presented
by approach of the EU Postal Directive. The Directive sppathy requires that

universal service must include delivery to "the home or premiseesy enatural or

3 postal ServiceReport on Universal Postal Servige.
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legal person" except in extraordinary circumstarrcdie geographic scope of
universal service in the European Union is thus substantially brohder the
traditional practice in the United States. In the U.S., the P&smlice has never
brought the mail to every farm house and village home. In the 19708 ottal
Service strongly objected to Congressional proposals requiring doourbside

delivery to every residence.

3.1.4 Option 3. To cities, villages, and along principal routes of public

transportation in rural areas.

A third option could be to specify the geographic scope of univeesaice by
making explicit the traditional postal practices in the Uniseates. Historically, the
Post Office provided three types of delivery services: cityiaraservice, village
delivery, and rural delivery. City carrier service was provideddmes and business
premises in cities above certain size. In smaller commupnidiegillage delivery
service was provided that might require residents to collecintiefrom the post
office if they lived nearby. In rural areas, postal serviceevpeovided along main
lines of travel so that the rural resident had to travel mnaemient point on the main
road to collect his mail. Although this traditional idea of theggaphic scope of
postal service has become obscured in the reenactments and ctinsslioiaearlier
laws, it would be possible to clarify the law by returning tayioal concepts and

defining terms such as "city," "village," and "rural delivery."

3.1.5 Option 4. Exceptional circumstances

Any definition of the geographic scope of the universal service dtioligavill
require some provision for exceptions. The broader the basic definitgeogfaphic
scope the greater the need for rule for exceptions. Historitldygeographic extent
of postal service was limited by the funds appropriated by Conddester current

U.S. law, the Postal Service is self-financing and the thresholdexXoeptional

39 postal Directive, art. 3(3) ("Member States skaie steps to ensure that the universal service . .
one delivery to the home or premises of every @tor legal person or, by way of derogation, under
conditions at the discretion of the national retpria authority, one delivery to appropriate

installations.")
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circumstances is not spelled out, although exceptions may bedniypyliphrases like

"as nearly as practicable,” "reasonable economies,” and iéeffisystem."” By
allowing the Postal Service to determine for itself what ctute8 an exceptional

circumstance, the obligatory nature of the "universal service obligatiobViated.

A legal USO could, however, clarify the concept of exceptionaligistances. For
example, although the EU Postal Directive requires deliveryvezyehome or
premises in principle, it also permits delivery to "appropriatgailations” at the
discretion of the regulater.In the United States, a legal USO could require the
Commission to approve delivery to points other than required by the general standard.
Alternatively, a legal USO standard could specify circumstaimcesiich alternative
delivery is acceptable: for example, to the central malilliiesi of universities,
hospitals, prisons, hotels, and apartments. A legal USO could alsdy clari
circumstances in which "general delivery” to the nearest péisedbr the nearest
main post office) is acceptable. Such a standard could clagfyights of homeless

persons, itinerant workers, and persons living in very remote places.

3.2 Range of universal service products

The range of products within the universal service obligation is gignif This
range identifies which products are subject to the governmentseyuarantee and
which are potentially eligible for government support. At the saoneh products are,
again potentially, subject to more intense government regulatioqpréducts within
the scope of universal service, it is possible that prices wii lee increased for

some mailers as a trade-off for achieving public interest benefits.

3.2.1 Status quo

Title 39 does not distinguish between products which the Postal S&wbliged
to offer as "universal services" and products which the Postalc8anay offer on a
less-than-universal basis. In some cases, for purposes of discussion atioalcthis
study has assumed that all market dominant products of the PestaleSmust be

0 postal Directive, art. 3(3).
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offered as universal services, but this is no more than a plausiétpretation of a

statute that in fact offers no specific indications of Congressional intent.

3.2.2 Option 1. All postal products provided by the Postal Service

If the Postal Service is a public service intended to "bind th®MNtogether" and
provide "a maximum degree of effective and regular postal serwiceural areas,
communities, and small towns," then it might follow that all sewioffered by the
Postal Service should be available to all citizens. Such a philoss@uggested by
the Commission’s position in R90-1. In that case, the Commission conchatdtie
Postal Service was obliged by its universal service obligationowda parcel post
service—a service based on the availability of truck transpamtatio all points in
Alaska even if truck transportation was unavailable. Indeed, unieradability of
all Postal Service products could be implied by considering the canpeoposition.
It might be argued that it would be inconsistent with the publdEnature of the
Postal Service for it to develop products for sale in only a few locations iteseesis

money to be made.

To define all products of the Postal Service as USO products coydly
significant consequences for the development of the Postal SerégeiriRg the
Postal Service to provide all services on a universal basis wanidthe Postal
Service to those services for which there is universal demanaultvibe difficult,
perhaps impossible, for the Postal Service to add new products éedmest any
new product must be begun in a few locations before being expanded ttidheasa
a whole. For some policymakers concerned about fair competition, hoveencdr,

constraints might be considered appropriate.

More generally, there is no obvious public interest justificatmndefining the
universal service obligation in terms of items transmittechbyRostal Service. What
society needs, presumably, is reliable and affordable tranemsarvices for at least
some documents and parcels. In principle, such needs could be mepriwata
delivery firm whose services are as good as or better than pmogeled by the
Postal Service. While the Postal Service may be the only Idgbplier of certain

universal postal services in the foreseeable future, the legettiviej should be
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grounded in the needs of society rather than the set of servitestiyuprovided by
the Postal Service. Otherwise, the universal service obligatiantis government
guarantee of the continued availability of a set of delivery sesvbut a government
guarantee of the continuation of the Postal Service itself. A lggmantee of the
continued existence of the Postal Service may be desirable owrit merits, but it
should be stated explicitly rather than disguised as a univensates®bligation

grounded in the needs of the public.

3.2.3 Option 2. Market dominant products provided by the Postal Service

Another approach would be limit the scope of USO products to maokeinhent

products.

A product is "market dominant" if "the Postal Service exercmédficient market
power that it can effectively set the price of such product anotislly above costs,
raise prices significantly, decrease quality, or decreagmut, without risk of losing a
significant level of business to other firms offering simpaoducts.” The rationale
for including all market dominant products is straightforwardh# mailer has no
practical alternative, the Postal Service should be obliged to prthedgervice. On
this basis, the Postal Service itself favors equating the m@nigpe USO with market

dominant products.

Upon closer examination, however, the link between market dominamte a
obligatory service is less clear. If the Postal Service is markehdatrin providing a
product in part of the country, should the Postal Service be obliged to ptbeide

product to entire country or only to the area where it is market dominant? Suppose the

*L In some jurisdictions, the government has adofitechosition that the only way, or the best way, to
satisfy the public interest in the reliable andedfible transmission of certain items is to desg@a
single "universal service provider" to provide @tliversal services nationwide. Since the publidgdos
operator is the only delivery service able to pdevinany of the required services in many areabeof t
country, the concept of a universal service pravidéfectively transforms a universal service
obligation, which is not explicitly linked to theewices of the public postal operator, into a
government guarantee of the public postal operétothe European Union, the latest amendment to
the Postal Directive appears to discourage coafiabf the universal service obligation and the
concept of a nationwide universal service provider.

4239 U.S.C.A. § 3642(b)(2) (2007).

“3 postal ServiceReport on Universal Postal Servit8.
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Postal Service has a market dominant position in the distributiomygfadvertising
catalogs in the 48 contiguous states. Why should this fact inimy federal
government must guarantee distribution of catalogs throughout Alask&lavaii?
Should not the guarantee turn on the public interest in distribution dbgstaather
than on the fact of market dominance? Even within the area of dorajnsuqmpose
the Postal Service’s exit from a market will likely spur nemtry. Should the Postal
Service be obliged to remain in the market? Suppose the PostateSermarket
dominant in the supply of a product because it fails to charge ecorgmica
reasonable rates (e.g., long distance books and films). Should thesahservice
obligation be drawn in a manner that locks the Postal Service intofiiaple
services? Then, too, as noted above, there is no logical reassoulty’s need for
certain delivery services should be limited to services provided by the PastiaeSe

3.2.4 Option 3. Postal products covered by the postal monopoly law

The logic of including postal monopoly products in the set of USQiyzcts
appears straightforward. With some exceptions, the postal monopoigsfadgular
private carriage of letters over any public road or other pos¢.r@imce there is no
possible alternative to the Postal Service, the Postal Servist Ine obliged to
provide the service. While this reasoning may not imply limitingd8©® products to
postal monopoly products, it would certainly seem to require that 8@ bhust
includeat leastall postal monopoly products.

And yet, upon examination, the correctness of this reasoning agans $pen to
guestion. Suppose the Postal Service were to be granted a monopolth@ver
transmission of a class of items for which distribution throughoaitUnited States
was not necessary or appropriate. Suppose, for example, that tHeSeoatze were
granted a monopoly over what is referred to "Alaska bypass'rBaibuld the Postal
Service then be required to provide bypass mail services througmutrited
States? The answer would seem to be negative. Alaskan byp#dssemices are
limited to Alaska because there is no need for such servicte itnited States

generally.
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The public interest or lack of public interest in universal albaitg of a given
product thus depends on the nature of the product and not on the scope ofahe post
monopoly. While the postal monopoly currently covers the distributionpobauct,
letters, for which universal service is manifestly appropriates the nature of the

item, not the fact of the monopoly that impels universal service.

3.2.5 Option 4. Transmission of items of certain physical characteristics

The EU Postal Directive provides an example of a universalceenbligation
defined by the physical characteristics of the items to destnitted and not by the
identity of the carrier or the existence of a postal monopoly. Tirective lists two
categories of items: "postal items up to 2 kilograms" (4.4 poundsd) "postal
packages up to 10 kilograms" (22 pounds). A "postal item" generallydeslany
mailable matter; "postal package" is undefined. Universal service also includes

services for the registration and insurance of such items while in transit.

A universal service obligation that is defined by physical attaristics of the
items to be transmitted may or may not require the availabilitifferent classes of
postal services. For example, if the USO covers transmissioettefs, the USO
could be defined to guarantee the availability of bulk letter cesvas well as retail
service for single-piece letters or it could be limited to miowi of single-piece letter
services. In the European Union, member states have addressssuihis different
ways. In the Netherlands, the USO includes only basic retawices for the

distribution of single-piece postal items and packages. The Dutch gamrnm

*4 Implications of the mailbox monopoly law on theuetsal service obligation are still less cleareTh
mailbox monopoly is not limited to items within theostal monopoly but includes "any mailable
matter . . . on which no postage has been paidvith intent to avoid payment of lawful postag&"1
U.S.C. 8 1725 (2000 & Supp. V). The mailbox mongplalw does not prevent private delivery of
items outside the postal monopoly; it just makegsape delivery more expensive than delivery by the
Postal Service. Indeed, if for some reason theaP&srvice were to decline to provide transmission
services for a certain category items, presumalpsivate delivery service could deliver such itetms
the mailbox. Delivery would not then be "with intéo avoid payment of lawful postage.” In shorg th
mailbox monopoly law does not seem to imply anyghébout the range of products to be included
within the USO.

“5 postal Directive, art. 3(4). A "postal item" isfied as "an item addressed in the final form iricth

it is to be carried by a postal service providaraddition to items of correspondence, such itelss a
include for instance books, catalogues, newspapgesiodicals and postal parcels containing
merchandise with or without commercial value." htt, 2(6).
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observes that this obligation is sufficient to ensure collection diadeof all items
defined by the physical characteristics of the European ki8¢ any item can be
mailed at single-piece rates. Whether large mailers angrtader of universal
single-piece services (the Dutch public postal operator is TNah) agree on
discounts for bulk mail is considered a matter for commer@gbtiations between
them, although antitrust authorities can intervene if TNT is fdonithve abused its
dominant position in the market. In the United Kingdom, the postal atgul
Postcomm, has designated some bulk mail services to be parturfitkesal service
obligation but left other bulk mail services to commercial nagjotr. In still other

EU member states, the universal service covers all single-piece and bidkser

Definition of the range of USO products by reference to itemsertain physical
characteristics has some obvious advantages. Such an approach wouldlefez|
which types of services are covered by the USO and which aret meduld also
obviate the need for an illogical link between services presgmdyided by the
Postal Service and the scope of the universal service genemalthether hand, a
USO defined by the physical characteristics of items trateshhmay result in more
extensive regulation than required to protect the public interagipdSe, for
example, that the USO includes distribution of parcels weighp@O0 pounds. Is it
really necessary for the federal government to oversee, ire smamner, the
distribution of all parcels weighing up to 70 pounds in order to protechilability

of, say, single-piece parcel services?

3.2.6 Option 5. Transmission of items necessary to bind the Nation together

Another approach to defining the range of USO products could bedelirectly
from the public interest considerations raised by the distributiahffefent types of
objects. Historically, U.S. postal policy has emphasized the pulteest in the
distribution of newspapers and magazines (in the early nineteentinyeand letters
(after the mid-nineteenth century). Congress has also introducedeprted! rates for
certain items—in-county newspapers, classroom and nonprofit publicatiemnain
agricultural publications, nonprofit standard mail, and library mail. @it argue

as well that nationwide and affordable distribution of parcels mesgnized as a
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public interest objective when parcel post was established in 1912elearly

twenty-first century, universal distribution of some or all of éhigsems might be still
considered to be required by the public service. Or in some caseght be argued
that universal distribution is no longer so necessary as to reqfedeml guarantee

or regulation.

Defining the range of USO products based on public interest corigddera
appears logical. Public resources, which could be needed to redgewvernment
guarantee, should be expended only for the public good. A government-backed
universal delivery system for "public interest items" would @fely guarantee the
availability of a delivery system that could also deliver otlypes of items, but
mailers of non-public interest items would have to rely upon normaneercial
negotiations in buying such services. Restrictions on the maabdmaretion of the
Postal Service (or other providers of universal services) woulalibenized since
their legal obligation would be limited to maintaining deliverywgsss suited to the
distribution of public interest items. In other respects, postal gessavould be free
to meet the needs of their customers.

German postal law offers an interesting example of a U&séd on the
distribution of a single category of public interest items, dgttender German law,

anyone who engages in the carriage of letters weighingthess1 kilogram must

obtain a license from the regulator. The German law then definesersal service

as follows:

Universal services are a minimum set of postal services
... provided in specified quality throughout the Federal
Republic of Germany at an affordable pritmiversal
service shall be limited to postal services subject to
licence and to such postal services as can, at least in
part, be provided using conveyance means of postal
services subject to licencét shall only include such
services as are generally deemed indispensable.

The first and third sentences declare that universal servicedsimallide only a

minimum set of indispensable postal services provided at a speqiiiality and

6 German Post Act, Art. 11(1) (emphasis added).
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affordable price. The middle sentence expresses another importarthatamiversal
service is limited to services within the licensed area amch"postal services as can,
at least in part, be provided using conveyance means of postal sesuigiect to
licence."” Since the licensed area is the letter post servimiversal service" refers
to postal services for the conveyance of parcels and heavy docuomint® the
extent that such services are provided in conjunction with the rdgttir post. The
German definition substantially limits the scope of regulation. deerce, the
attention of the regulator is focused on the letter post "backbonediceuded away
from services which specialize in the delivery of parcels,spapers, and other non-

letter items.

3.3 Access to universal services

Mailers access universal postal services by one of three me{fjadadering mail at
a post office or postal facility, (i) depositing mail in a paldbllection box, or (iii)

placing mail in a personal mailbox for collection by a carrier.

3.3.1 Status quo

Current law obliges the Postal Service to provide "ready atoesssential postal
services" that is "consistent with reasonable economig&sé only specific statutory
obligation with respect to access is an obligation to consulttatffeparties before
closing a post office. According to the Postal Service, howesarsultation is
required only before closing a retail postal facility thaofficially classifies as a
"post office," meaning a facility supervised by a "postmrasted not including other
retail postal facilities such as "stations,” "branches," 'femmt postal units,"
"community post offices,” and "nonpersonnel units." Since 1985, an annual
appropriations provision has prohibited the Postal Service from using funddqut

in such acts to close or consolidate small and rural post officeth)ebRostal Service

47 German Post Act, Art. 5.

8 39 U.S.C.A. § 403(b)(3) (2007) requires the PoSalvice "to establish and maintain postal
facilities of such character and in such locatiothgt postal patrons throughout the Nation will,
consistent with reasonable economies of postal atipess, have ready access to essential postal
services."
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has continued to close or consolidate post offices, apparently ubiegfonds. The
Postal Service has said that the appropriations provisions discalwagee of small
and rural post offices. Overall, there is no obligation for tlostd® Service to
maintain a specific number or distribution of post offices, colledtimxers, or other
access facilities. The Postal Service suggests that thas flexibility is highly
desirable and should be maintained:

For good reason, the Postal Service is given broad

authority over the number, type and locations of access

to its products and to its facilities. The mix of facilities

necessary to support the Postal Service mission of

binding the nation together will continue to change over

time, and the Postal Service must be allowed to

continue to exercise its broad authority unencumbered
by local or other parochial interests.

In 2007, the Postal Service operated 32, 695 post offices and brards @fifid
4,026 postal agencies operated by contraetdiisis represents about one post office
or agency for every 11,058 residents (90 per million residents).ratio of retail
facilities to residents has declined steadily since the 1900sandw at the lowest
level since 1794 when there was one facility for every 9,842 residedgs per
million residents). The Postal Service does not reveal the number or location of public
collection boxes; however, it appears from complaint proceedings bdfere
Commission that the Postal Service has been reducing the nundodlecfion boxes

for the last decade or more.

3.3.2 Option 1. Standards for location of post offices and postal agencies.

One way to specify retail access to universal serviede set standards for the
location of post offices and postal agencies, i.e., retail posiistiés operated under
contract with the Postal Service and are not manned by PostateSemployees.
The European Union offers several examples of such standards. In timeeiiber
states are required "to ensure that the density of the points of contact bedotdss

points takes account of the needs of users.” Member states havelaoptéety of

“9 postal ServiceReport on Universal Postal Servigd.
0 2007Postmaster General Ann. Rep@.
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standards pursuant to this requirement. For example, the Britishat@ytquires
Royal Mail to locate offices or agencies so that "in all pcareas the premises of
not less than 95% of users or potential users of postal servicewithie 10
kilometers of such an access pomiThe German universal services regulation and
the New Zealand Deed of Understanding require the public postahtopdn
maintain a minimum number of post offices operated by its ataffa minimum of
total post offices and postal agenctds. the United States, the 1976 amendment to
Postal Reorganization Act prohibited the Postal Service frorngdany post office
where 35 or more families regularly receive their maithalgh this prohibition

lasted only a yeat.

For the future, Congress may wish to prohibit outright the closucerwolidation
of small or rural post offices. This appears to be the origina@ninbf the
appropriations act provisions and may still reflect the intent of&®s. Language in
current appropriations riders does not appear to be accomplishing this epurpos
however. As a matter of legislative clarity, the standard apjtams provision
should either be omitted or reworded so that it is effective. Qifrse, the
disadvantage of making this provision effective is that it couldz&einto place a
pattern of postal facilities that becomes increasinglyuiliesi to the needs of the
public. For this reason, the President's Commission recommended wdptas
appropriations provision and elimination of all constraints on disposition df pos

officess

Alternatively, policymakers may wish to adopt minimum standayd¢he location
of post offices and postal agencies similar to those adopted inauthetries. Such

standards could assure that all residents have reasonabletacges®rsal services.

*1 postcomm, "Amended Licence Granted to Royal Madup Plc" at 12, Condition (3)(2)(b) (May
25, 2006). The license condition does not refetieily post offices and postal agencies but tocess
points capable of receiving the largest relevastggackets and registered mail."

2 German government, "Postal Universal Service Qumiie," sec. 2(1) (1999) [?? To be updated].
%3 postal Reorganization Act Amendments of 1976, Bub. L. 94-421, 90 Stat. 1303.

** President’'s CommissiofEmbracing the Futur82 ("Existing statutes limiting the Postal Sertéce
flexibility with respect to the disposition of posffices should be repealed and similar provisions
annual appropriations should be avoided").
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An objective standard could help shield the Post Office from palliibjections and
allow to Postal Service to close inefficient post offices ankienggeater use of postal
agencies. The President's Commission strongly endorsed exteaditgss to
universal services by expanding the network of postal agenciesat iwlgsalled
"freeing postal services from the post office"—through "new pestmgs with
grocery stores, pharmacies, banks, convenience stores, and smalldessioesell
stamps and other postal products at their facilities and to pl#oenated postal

centers in convenient locatiorss."

3.3.3 Option 2. Standards for location of public collection boxes

In the European Union, the Postal Directive’s requirement to ensw&sanable
density of access points has been translated by some mstates into minimum
requirements for the placement of collection boxes. For exammgal RVail's
license requires, "in each postcode area where the delivery pasitydis not less
than 200 delivery points per square kilometre not less than 99% of ugmtential
users of postal services are within 500 metres of a post offiter lbox.* Less
elaborately, the German regulation requires "There shall beisnffletter boxes that
customers in urban areas will not need, as a rule, to travel harel {000 metres to

reach ones”

In the United States, the Postal Service has apparentlycbadncting for several
years a surreptitious program to reduce the number of collectioesbdhe
inconvenience of fewer collection boxes is offset to some extenthéyPostal
Service’s practice of collecting mail left in private rbaikes. Nonetheless,
policymakers might consider that the public interest in the Oritiates, as the EU,
would be served by minimum standards for the location of public dolebbxes.
The tradeoff between the convenience of public collection boxes anddkegannot

be evaluated without more study.

%5 President’s CommissioEmbracing the Futur82-83.

%5 postcomm, "Amended Licence Granted to Royal Madup Plc" at 12, Condition (3)(2)(a) (May
25, 2006).

>’ German government, "Postal Universal Service Qumiie," sec. 2(2) (1999) [?? To be updated].
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3.4 Delivery of universal services

3.4.1 Status quo

The postal law authorizes the Postal Service "to provide far.thdelivery . . . of
mail** and obliges the Postal Service to "deliver throughout the UnitedsStat.
written and printed matter, parcels, and like materialBeyond this, however, the
postal law is silent on the mode or frequency of delivery whiehPtbstal Service is
obliged to provide. The Postal Service appears to have discretion terdekil to
addressees by one of several methods, including door delivery, eudsidery,
cluster box delivery, roadside delivery, post office box delivery, orrgenelivery
(collection from the counter of a post office). Since fiscal 198prapriations acts
and reconciliation acts have prohibited reductions in delivery frequéhader the
current appropriations law, the Postal Service is obliged to nrailsia-day delivery
and rural delivery" at not less than 1983 levels. The Postal Seaysethat it does
not know what levels of service were provided in 1983, so it is uncleather the
Postal Service is today providing service at 1983 levels becasgeduired to do by

the appropriations act or exceeding 1983 levels voluntarily.

In 2007, the Postal Service provided delivered to 134 million residelaiaery
points and 14 million business delivery points. About 16 million resideroesved
"delivery" at a post office box; hence, about 118 million households receivedalhysic
delivery® The Postal Service has stated that about only 1.4 million resiipost
office boxes are assigned to residences to whom the PostaleSaéeclines to deliver
the mails so it appears that 14.4 million households prefer post office box detovery
physical delivery to the household. Of the 118 million residencesvieg physical
delivery, the Postal Service states that it provides six-dayice to all but 25,000

residences, 0.02 percenfccording to the Postal Service, physical delivery in 2007

839 U.S.C.A. § 404(a)(1) (2007).

%939 U.S.C.A. § 403(a) (2007).

89 2007Postmaster General Ann. Rep6.

®1 postal ServiceReport on Universal Postal Servi28.

%2 postal ServiceReport on Universal Postal Servig@.
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was divided by mode of delivery as follows: 27 percent to the doaon-curbside
box; 42 percent to a curbside mailbox; 13 percent to cluster boxegdooat
neighborhoods; and 27 percent to centralized residential delivery poirtsasuc

apartment house mailboxes, delivery centers, or mail room receptacles.

3.4.2 Option 1. Standards for delivery mode

In most industrialized countries, items transmitted by univessaVices are
delivered to the door of the addressee so there is no need for stamdiidg to

delivery mode.

Over the years, the delivery mode issue that has raisedadstepublic controversy
in the use of neighborhood cluster boxes. Since the 1970s, the Postal Sasvice
expanded use of cluster box delivery points by agreeing with @l of new
neighborhoods to install cluster box units at the expense of the Bestate. New
owners are presented with the cluster box units faét @accompli Unlike curbside
boxes, the Postal Service’s use of cluster boxes does not seemvetqgdiaed
acceptability with use even after three decades. Whileetlbsixes reduce the costs
of delivery for the Postal Service, they increase the burdenrexaoevenience for
recipients. From a societal perspective, cluster boxes haverther disadvantage
that they limit the potential value of the mailbox deliverytegsbecause they cannot

easily be used by other delivery services.

Reasonable persons might also question whether the public intesestésl by
other delivery practices of the Postal Service such as (Inoteclio deliver mail to
households within a certain distance of village post offices, if@jitig delivery to
centralized facilities in large institutions like collegesdauniversities, and (3)
policies relating to general delivery service for migrawmrkers and homeless
persons. Each of these practices has provoked litigation and controversyhe

years.

The Postal Service has argued against legal standards for deliverasniotlews,

% Data provided by the Postal Service in conneatiith this study.
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As for whether, as in the EU, delivery to all addresses
in the nation should be mandated, the much more varied
terrain in the Postal Service's domestic service area than
exists in the densely populated EU effectively precludes
such a mandate, at least absent some additional means
of paying for it. While residents of certain parts of the
U.S. live in environments similar in many respects—
including population density—to the EU, there is a
great deal of land in this country where population
density verges on zero persons per square mile. Given
these geographic realities, and the leveling of the
playing field for residential customers by the provision
of Group E Post Office box service, no additional
mandate for carrier delivery is necessary.

However, since the Postal Service apparently does deliver daily to alfrestdents
in the wide open spaces of America and declines delivery onlyicydar situations
in more densely populated areas, the implications of "geographitiesgalfor

possible delivery mode standards is unclear.

In light of such considerations, some policymakers may or may noideoribat
standards for the mode of delivery would protect the public interest and ensure a more

uniform quality of universal service across the country.

3.4.3 Option 2. Standards for frequency of delivery

It seems evident that the role of mail in society has cliasgee 1983. If the
Postal Service is being required by appropriations acts to nmair@83 service levels
when a lesser frequency of delivery would better suit the neetlseocAmerican
public, then some policymakers might support a more flexible approadélivery
frequency® Since the 1983 service levels are unknown, however, it is unclear

whether current appropriations acts require the Postal Semwigarovide more

% postal ServiceReport on Universal Postal Servi28.

% In contrast, the EU Postal Directive requires tgweorking day and not less than five days a week,
save in circumstances or geographical conditionsm#el exceptional by the national regulatory
authorities." Postal Directive, art. 3(3).
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delivery frequency than it otherwise would or whether the Postaic® is exceeding

1983 levels as a matter of discretion.

Looking to the future, the Postal Service has emphasized the ndkxxitality in
standards for delivery frequency, citing, inter alia, the practices of @roaahpanies.
Varying frequency according to volume or geographic
density of mailing patterns, or according to particular
content (letter communications, advertising, etc.), are
options that should be open for consideration. In fact,
private couriers deliver 2 to 5 days a week dependent
upon volume and geography. Universal service does not
dictate any level or mix of frequency. The key is to find
the most efficient combination of operations, finances,
and service that maximize achievement of universal
service goals. The particular market responses of
mailers to such specific approaches have not been

studied extensively, and should be explored through
well-conducted research in appropriate circumstances.

The Postal Service argues that such considerations imply thatstin@uld be no legal
USO standard for definition, i.e., that delivery frequency should lgfidaliscretion

of the Postal Service: "any construction of the legal standardsrgng universal

service . . . should allow the Postal Service the flexibilityniet future needs for
delivery frequency, in accordance with a careful balancingthe various

considerations discussed above".

While the Postal Service makes a strong case for operatiexability, such
flexibility could also be built into legally prescribed USO nstards for delivery
frequency. A USO standard, however, would directed not so muchhatnibst

efficient combination of operations, finances, and service" asnthenumdelivery

% Another possible indication that the current leseHelivery frequency is voluntary is provided by
the fact that the Postal Service does not accgpbppations intended to support unprofitable sevi
levels in rural areas. From fiscal 1986 to fisc@D?2, the Postal Service has apparently declined to
request $460 million in annual public service sdies that are permanently appropriated by statute
unless the Postal Service determines that the amaypropriated are "no longer required to operate
the Postal Service in accordance with the policiethis title." Requests for the clarification biyet
Postal Service have not been answered.

7 postal ServiceReport on Universal Postal Servi2é (emphasis added).

% postal ServiceReport on Universal Postal Serviga.
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frequency required by the public interest. Some policymakeghtrobnsider that an
impartial agency, independent of commercial considerations, isptestd to set

minimum USO standards to protect the public interest.

As a policy matter, the first question to be evaluated woulch geebe: Whose
interests are being protected by a minimum standard for delfvequency? For
mailers, it is clear that daily service is required g $mall number of mailers who
send out postal items each day such as daily newspapers and perdaihg postal
communications with one another. Some mailers may require detimesyparticular
day of the week (many advertisements aim for Friday delivetinoulate weekend
sales) although collective delivery frequency requirementsisfgroup of mailers is

unknown. For other mailers, the need for daily delivery is not self-evident.

Looking at delivery frequency from the standpoint of recipientgems that less-
than-daily delivery would most affect recipients of daily newyspa and persons who
are in daily postal communications with other correspondents. Thatexid needs
of this group could be explored. It seems plausible that, for othgreets of mail,
their needfor universal services might be satisfied by two to five véeles per
week? In the GMU survey of households, 68 percent of households agreed that the
would be little or not affected by five-day delivery, and 41 percent could mantge w
three-day service. Given the fact that delivery is esdgntiafree service from the
standpoint of recipients, these numbers suggest that less frequeetydatay be
acceptable to large segments of the household population. Indeed, househ@ds li
in urban areas (where newspapers are delivered outside thewithilproadband

internet access (which is likely to transmit time-sensitbogrespondence) seem

% It is sometimes argued that mailers of time-semesitnvoices would be hurt by lack of daily
delivery. However, it would seem possible to avibid transit time delays implied by less-than-daily
delivery by aligning bill preparation and postindgttwpostal delivery schedules. Return of payments
would be significantly delayed only in cases in ethithe householder (1) pays the bill by mail
immediately and (2) depends upon the delivery eamo collect the return payment (as opposed to
using a public collection box). It is unknown whggrcentage of bill payments would be affected by
such a delay.

1n 1976, the Postal Service informed Congressitaaharket research suggested three-day delivery
would meet the demand for over 90 percent of theketaH.R. Comm. Print No. 26, 94th Cong., 2d
Sess., at 24 (Dec.10, 1976) (USPS staff study, &bty for Change").
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especially independent of daily mail delivery. Counter-intuitivetrhaps, it may be
that recipients living relatively rural areas (where daiyvepapers are delivered in
the mail) and relatively poor districts (without broadband inteaceess) could be
considered in relatively greater need of daily delivery tham tabow citizens who

live in wealthier suburbs and receive more mail.

The need for delivery frequency may vary with types of mail h&sRostal Service
points out, parcel delivery companies deliver two or three timesvpek in some
areas. This may be due in part to the fact they do not delitersleAppropriate

minimum delivery frequency standards may not be the same for all typesl.of mai

In addition to the needs of mailers and recipients, USO standardfelieery
frequency will also need to consider costs. In cases wheresital Bervice provides
physical delivery (rather than post office box delivery or gergehivery), frequency
of delivery is one of the most costly and easily adjusted paeasnef postal service.
Given the possibilities of much lower mail volumes in the future andhnhigher
percentages of advertisements, some policymakers may considesatings that
could be realized by reducing minimum delivery frequency obligatiomddvallow

better protection of other features of universal service.

3.5 Prices of universal services

3.5.1 Status quo

Although current law is vague with respect to the specifiogabbns associated
with most of the elements of universal service, requirements ipmsehe Postal
Service with respect to the pricing oharket dominantproducts are specific,
substantial, and multiple. Section 404(d) broadly obliges the Postalc&etwi
maintain rates that are "reasonable and equitable and sufficiemtable the Postal
Service, under best practices of honest, efficient, and economicageraent, to
maintain and continue the development of postal services of the kind anty quali
adapted to the needs of the United States." Other statutory provianihs

requirements relating to non-discrimination, transparency, casidbaoricing,
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preferential rates for specific products, uniform rates for pgmioducts, statutory

price caps, workshare discounts, and inbound international mail.

The most fundamental obligation is posed by statutory price capallfmarket
dominant products. In effect, increases in the average price of ndark@tant postal
items within each class of mail as defined in 2006 may not asterf than the

Consumer Price Index.

A second fundamental issue is geographically uniform rate esgemts. The
precise meaning of the two statutorily defined uniform rate iglgsry important for
national postal policy because of the potential financial and dcaldgplications.
Section 404(c) requires "uniform rate" for each class of letter mail,lasvfol

(c) The Postal Service shall maintain one or more
classes of mail for the transmission of letters sealed
against inspectiorlhe rate for each such class shall be
uniform throughout the United States, its territories,
and possession®©ne such class shall provide for the

most expeditious handling and transportation afforded
mail matter by the Postal Service.

Legal analysis suggests that the most plausible interpretatsectbdn 404(c) is that
this provision doesot require geographically uniform rates for letters but onlg rat
schedules that are the same for all Americans. In contraigrs8683, does require
that geographically uniform rates for certain library matsribooks, and media mail;
such rates must be "uniform for such mail of the same weigtitsiaall not vary with

the distance transported.”

Current law also constrains the pricing afmpetitive products of the Postal
Service, but to a lesser degree than for market dominant producess For each
competitive product must cover attributable costs. Prices faoaipetitive products
must cover a reasonable share of institutional costs. Pricgehamust be announced
in advance, either publicly or by notice to the Commission. Prieest acomply with
statutory prohibitions against discrimination. Detailed informatidmua the

"'See39 39 U.S.C.A. § 3622(d) (2007); 72 Fed. Reg. 8363691 (Nov. 9, 20073dding39 C.F.R.
Part 3010.
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definition of new competitive products must be filed with the Coraimis in

advance?

In general, the Postal Service seems to argue foef rélom uniform rates

constraints without clearly recognizing what those constraints are:

The current statute requires that one class of mail be
provided at prices uniform throughout the domestic

service area. Additional restrictions should be evaluated
carefully to determine whether the burdens of

complying with those restrictions are vital to the USO.

The USO should focus on what minimum level of
service is provided without adding unnecessary
restrictions on how that service is provided. Varying
prices by the cost of delivery or transportation from
origin (zoned prices) are tools that are used today to
ensure that the USO continues to be provided at
affordable prices. However, the decision on how to use
these tools should be left to the discretion of the Postal
Service. Mandating (or forbidding) specific pricing
structures runs the risk of codifying price relationships
that may not be appropriate over the long run and may
ultimately threaten the ability to meet the USO.

Obligations with respect to pricing are necessarily relaiaather elements of the
universal service obligation. By prescribing specific constraamtspricing while
leaving other elements of the universal service obligation vaguent law requires
the Postal Service to adjust the quality of other service elsn@s needed to keep
within price caps. If policymakers were to adopt some of the optedeadents of the
USO discussed in other sections of this chapter, it could besaegds reconsider
current constraints on prices as well. For example, adding a slafutadelivery
modes or post office locations and quality of service could impli ttie Postal
Service would have to raise rates or decrease delivery freguemeliminate
collection boxes. The following options are therefore not preseagestand-alone

options but as potential components of a complete definition of a legal USO.

?See39 U.S.C.A. §8 3631-33 (2007).

3 postal ServiceReport on Universal Postal Servit8 (footnotes omitted). While section 404(c) only
requires the Postal Service to providee class of mail for transmission of letters sealgdirst
inspection, it requires "uniform rates" for "eacltls class.”
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3.5.2 Option 1. Statutory price caps limited to single-piece products.

By imposing statutory price caps on all market dominant productiseoPostal
Service, current law makes it difficult to adjust, or evenrggfother elements of the
USO. Total revenue of the Postal Service is limited by thebowd effect of price
caps on market dominant products and competitive pressures on competitive
products. If, due to the costs of meeting other universal service todoigiar other
factors, the Postal Service's costs increase faster thanuewecan be increased
under the price caps, the Postal Service must either incur at defidile an
"exigency" rate case. No other industrialized country comstrali market dominant
revenues of the public postal operator by statutory price caps.|@yiraj some
pricing flexibility, these countries can insist on compliancehwibn-price elements
of the USO. If policymakers decide to define a legal USO, it bmydesirable to

introduce more flexibility in the definition of the price caps.

In most industrialized countries reviewed, price caps are séhebyegulator or
minister after a review of costs that have been or will rmirred in providing
universal services that comply with the USO. In other words, thagm®satesollow
other elements of the USO, they do mEtermineother elements of the USO.
Moreover, in most countries, strict price controls are effegtilietited to single-
piece prices. For example, in Germany, increases in single-paces must be
approved by the regulator before going into effect (the reguteteradopted a price
cap formula for this purpose). In Sweden, the regulator limits asesein single-
piece rates to changes in inflation. In the Netherlands, dsomé} single-piece rates
are regulated. The underlying principle is that control of singeeprates effectively
places a ceiling on bulk rates, since bulk items may be postédghd-piece rates.
Beneath the ceiling on single-piece rates, public postal operatass have a
significant level of pricing flexibility for bulk products. In gelaé in these countries,
bulk rates have tended to fall (or increase more slowly)ivel#o single-piece rates.
Thus, in light of the experience of other industrialized countriegrendeed to allow
some flexibility in price controls in order to accommodate otlenents of a legal
USO, policymakers may wish to consider limiting the statuteigepcaps in current

law to single-piece market dominant items.
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Price caps for bulk market dominant products could still be estadlishehe
Commission in accordance with the principles of the modern systeegulation.
An administrative approach could allow the Commission and the Postacese
flexibility to redefine the baskets for price cap purposes €otirtaw adopts the
classes as defined in December 2006 as the definition of baskefsider cap
purposes). It seems plausible that, in the foreseeable futuribjlitgxo revise the
basket definitions will be important for improving the efficiency tbe Postal

Service.

3.5.3 Option 2. Geographically uniform prices for single-piece first class l&trs

The Postal Reorganization Act introduced the rule that rates for eaclfdetsrs
should be "uniform throughout the United States, its territories, argeggiens™
This requirement was not based on traditional policy principlesdevelopment of
the Postal Reorganization Act, there were no hearings, comnatiakyses, or
congressional debates on the topic of uniform letter rates. \Wisleincertain how a
court would interpret this provision, the most plausible interpretatiemséo be that
the Postal Service may introduce first class letter raf@ish vary with distance

provided all Americans have the same schedule of rates.

In the European Union, the Postal Directive permits, but does noteemémber
states to introduce geographically uniform rates for singleepieostal services,
parcels as well as letters. Geographically uniform rédesulk mail may not be
required by member states. As matter of practice, therrmpaplic postal operators in
Europe are moving away from geographically uniform rates for imalik Rates vary
not only by distance but also according to delivery area. For exaihgleBritish
Royal Mail has introduced higher rates for delivery of bulk nraihigh-cost areas

and lower rates for delivery of bulk mail in low-cost areas.

39 U.S.C.A. § 404(c) (2007).

> The Post Office maintained different rates foraloand long distance first class letters betwee3819
and 1944. In the 1950s, a local-nonlocal rate saleetbr first class letters was advocated by the
Eisenhower Administration and approved by both Beusf Congress, although on different occasions
so that it was not enacted into law.
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In the United States, as well, a uniform tariff for bulk etteil seems difficult to
justify. With modern computers, a postage rate that varies wittindesn seems
unlikely to impose a significant administrative burden on bulk letteilers.
Moreover, for the average bulk mailer, the total cost of a natioagihignis unlikely
to change much since higher rates to some destinations will be offset by dbegesto
other destinations. More fundamentally, to require the Postal Sexvicharge a
uniform tariff for bulk letter mail would be equivalent to requirtihg Postal Service
to charge zero for transportation of bulk letter mail. In effiaet, USO would require
a subsidization of the physical transportation of bulk letter amaibss the continent
when the same mail could be, possibly less expensively, transniiyed
telecommunications and printed at a location closer to the eetspi Given
increasing concerns over the environmental effects of transpartétihardly seems
appropriate to encourage unnecessary and uneconomical transportation leftéulk

mail around the nation.

A mandatory uniform rate limited to single-piece letterlrnauld be considered a
more plausible USO requirement. Its primary justification woulobably be the
convenience that it provides single-piece mailers who would be relieved of the burden
of looking up the postage rate to a given destination. This does not aéargs gain
in convenience, however. Single-piece mailers will likely learnkdyithe postage
rates to regular correspondents. On the other hand, it is alsahau¢he Postal
Service, like private carriers, will likewise maintain a onifi national rate for retail
letters voluntarily because a geographically differentiatdd rs too expensive to
administer. Hence, the burden of a geographically uniform rate eeqemt for
single-piece letters is likely to be small or nonexist&ame policymakers may
consider a relatively small gain in public benefits to be wartklatively small cost
in USO burden.

Even so, it must be noted that even for single-piece lettesgmaale persons may
guestion the desirability of a mandatory geographically unifate.r'To bind the

Nation together through the personal, educational, literary, and bssine
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correspondence of the peoplejt seems that the primary objective should be to
ensure thaffordability, rather than theniformity, of rates for single-piece letters. A
statutory price cap on rates for single-piece first clagers would accomplish this
objective. Suppose, for example, that the first class stamp pece statutorily
limited to the current rate, 42¢, plus adjustments for inflation. Eegigen would
then be guaranteed the ability to post a letter to every otheercifor a real
(inflation-adjusted) price of 42¢ for so long as the law is inceffeuppose, then, that
the Postal Service were to propose a discounted stamp for first clasylesterds and
delivered in the same zip code because such letters requitedlisorting and
transportation. If the ability of each citizen to send letterallt points in the country
at a real price of 42¢ is protected by statute, is the publiesiteuly advanced by
prohibiting the Postal Service from introducing a discounted first clasp$ta local
letters? Assuming discounts for local letters are cost-basex tloes not appear to
be a strong public interest in forcing the Postal Service tachagge local mailers.
At the same, there is a manifest public interest in allowhegPostal Service to adapt
prices to costs (promoting allocative efficiency) and respond tgetion (whether
from other delivery services or other media). If a geograpkicailform rate rule
were applied only to the Postal Service and the postal monopolyregealed, the
Postal Service could be placed at an unfair disadvantage relative to compdtitsts. T
a geographically uniform rate rule could conflict with other, desirable policgrapt

In sum, a statutory requirement to maintain uniform rates for single-pisteléiss
letters appears to be a plausible policy option, but only barely san@imeargument
for this option appears to be a widespread but dubious interpretationremtclamv
and a reluctance to depart from a practice that people have become accustdned t
alternative approach, which seems better grounded in public interesitierations,
would be to adopt a statutory price cap for first class lettérsout prohibiting the

Postal Service from introducing discounts from this maximum rate.

®39 U.S.C.A. § 101(a) (2007).
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3.5.4 Option 3. Revise uniform rate rule for library and media malil

Public policy considerations raised by the uniform rate ruleilfoarly and media
mail are essentially the same as for letter mail. Adagory uniform rate rule raises
economic, environmental, and competitive concerns that, in an age ofpreaes
broadband access, may no longer be offset by public interesttbefefithis basis,
some policymakers may wish to reconsider whether uniform satmdd be required

for some or all of the library mail and media mail items included section 3683.

At a minimum, it would seem that any uniform rate rule shouldirbged to
competitive products. Library mail and media mail are now categmbras market
dominant products. Since they are essentially parcel servitepassible to imagine
that some or all of these services may one day be clasagieompetitive products.
If so, the Postal Service should be not handicapped from competing wittepri
parcel companies by the requirement to charge geographically mnitdes. The
result of such a rule would only be to deprive the Postal Servishmt distance

traffic, not to impose to rate uniformity on a competitive market.

3.5.5 Option 4. Commercial flexibility for Postal Service pricing competitive

products

Current law imposes significant constraints on the abilitphefRostal Service to
price competitive products. If such products are not considered fu&fdicts, then
the justification for such controls appears to rest on concerns ahtabmpetitive
conduct. In such case, it would appear appropriate to eliminatebddS&al pricing
controls such the anti-discrimination prohibition, advance notice requirejreamd
perhaps, a significant measure of product definition regulation. Regacontrols
on competitive products should be clearly derived from the need to pfatect

competition.
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3.6 Quality of universal services

3.6.1 Status quo

Section 403(a) of Title 39 requires the Postal Service to providieqlate and
efficient postal services." Subsection 101(a) declares that thal F&svice "shall
provide prompt, reliable, and efficient services." Other partsité B9 require a
particularly high quality of service for letter mail, buistopen to question whether

these provisions today refer to first class or expedited mail.

Two provisions in Title 39, impose more specific obligations with m@sfmethe
guality of universal services. Section 3661 requires the Postal &doviseek an
advisory opinion from the Commission before making a change in seovice
"nationwide or substantially nationwide basis." Section 3691, addetebPAEA,
requires the Postal Service to promulgate "modern service siaridaihe Postal
Service has interpreted this provision to require publication ofstegéd goals” for
transit times of different products.

3.6.2 Option 1. Quality of service standards for some or all universal services

The EU Postal Directive requires member states to setygoékervice standards
for domestic universal services and to ensure independent monitoringual act
performance. The British regulator, Postcomm, has establishediaypeetailed
standards. For example, on an annual basis Royal Mail must defliveasa 93
percent of first class mail by the first business dagraftailing, and a mailer is
entitled to compensation for substandard performarnoecontrast, Germany has a
more relaxed approach to quality of service. The Ministry’'s UsaldPostal Service
Ordinance merely requires that 80 percent of domestic single-f@#er post items

must be delivered by the first working day after postingeastl 95 percent of single-

" postcomm, "Amended Licence Granted to Royal Madup Plc" at 14-26, Condition 4 (May 25,
2006). Similar national standards have been estali for each universal service, including retail
second class, bulk first class, bulk second clésgk third class, standard parcels, European
international delivery, and special delivery. Posten can and has levied substantial fines failure to
meet quality of service standards.
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piece letter post and 80 percent of parcels must be delivereldebgetond day.

Deutsche Post has met quality of service standards with relative ease.

These European examples exemplify one option for defining speaifct
enforceable quality of service standards in an American USO. rUsieh an
approach, the Commission might be authorized to set quality oteestandards for
some or all universal services and to monitor actual performarte.cdntrast
between the British and German examples suggests that the abjettisuch
standards must be clearly defined. Is the purpose of quality of sestdandards to
stimulate better quality of universal services (as in the UdK.}o identify the
minimum standard of universal service that society truly néagslsn Germany)? In
the former case, it would seem that there must a very dégaarcation of the role the
USO standards so that they do not usurp managerial authority westee Board of
Governors. On the other hand, the Commission’s independent evaluation of the
minimum needs of society could be of substantial assistance Ro#tal Service in

resisting calls to invest in unnecessary levels of service quality.

3.6.3 Option 2. Criteria for quality of service standards set by the Postal

Service

Another approach would be to give the Commission authority to detetimne
format of quality of service standards while leaving the Postal Seautleority to
establish the standards themselves. For example, the Commissiondetigrmine
that quality of service standards should be set for lettersasehteceived within a
state or region and between states and regidsstal Service management would
then publish quality of service target in accordance with thedbprescribed by the

Commission. In this manner, the Commission would exercise authoatytlow level

"8 Universal Postal Service Ordinance (PUDLV), S&¢8), 3(2). Newspapers and magazines must be
delivered within "operationally reasonable constisl'

" The U.K. offers an example. In addition to théiareal quality of service standard, Royal Mail must
set and comply with service standards for lettestgd (1) within each of the 121 postcode areas and
(2) from each postcode area to other postcode .aPesscomm, "Amended Licence Granted to Royal
Mail Group PIc" at 14-26, Condition 4 (May 25, 2006

GEORGE MASON UNIVERSITY NOVEMBER 2008



PoLicy OPTIONS 61

of transparency for quality of service reports without determinatgah operational

targets.

In developing this option, as well, it must be clear whetherdbelttng standards
are "bare-minimum standards" that the Postal Service must anestated goals"
standards towards which the Postal Service is expected to sttiveest efforts. In
principle, the Commission could establish the format for either. Téran@ssion
could even set the substantive "bare-minimum standards" (as ddseribption 1,
above) and determine the format for the "stated goals" standardsspecially
important products (in effect, requiring the Postal Service toaexgb mailers

specifically what quality of service is being offered).

3.6.4 Option 3. Expanded Commission review of changes in universal services

Section 3661 already provides a procedure which allows the Comntiss@rniew
and issue a public report on proposed changes in the quality of napiosial
services. As set out in current law, however, this procedure has |aegty
ineffective. The House adopted a proposal to expand the coverageiaf 86&1 in
1976, but this provision was deleted by a conference committee. In comedtn
establishment of a legal universal service obligation, some poli@mmamight
consider expanded scope for Commission review appropriate for eshangthe

guality of universal services.
3.7 Protection of the rights of users of universal s&zes

3.7.1 Status quo

Under current law, neither complaint procedures before the Cormmis®r
judicial review offer an individual a feasible means of enfayaimiversal service
obligations as they may apply in specific situations. In the PAE#gress revised
the complaint procedure to exclude from the Commission’s juriedigtiost of the
provisions which relate to universal service except for thoseirgnithe Postal
Service’s rate setting authority.
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3.7.2 Option 1. Transparent procedures for complaint handling and redress by

the Postal Service (and other providers of universal service)

Article 19 of the EU Postal Directive specifically ensunesers of universal
services certain rights. EU member states must ensuretithiasparent, simple and
inexpensive procedures are made available by undertakings providiag ggsices
for dealing with postal users' complaints, particularly in caseslving loss, theft,
damage or noncompliance with service quality standards (inclymimgedures for
determining where responsibility lies in cases where mora tree operator is
involved)." Redress procedures must include "where warranted, fgstans of
reimbursement and/or compensation.” Moreover, providers of universalesemust
publish an annual report on the resolution of users' complaint. Some paiessn
may consider similar measures appropriate with respect to saiv&rvices in the
United States.

3.7.3 Option 2. Right of appeal of complaint case to an independent body

Article 19 of the EU Postal Directive likewise requiresnmber states to provide
for appeal to a "competent national authority . . . where usersplaons to
undertakings providing postal services within the scope of the uals®srice have
not been satisfactorily resolved.” In the United States, persoesteadfby a Postal
Service decision to close a post office have a very limitelak 0§ appeal to the
Commission. Some policymakers may consider that a more extemggivef appeal

may be appropriate to permit enforcement of a legal universal service obligation.
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4  Options for the Postal Monopoly

The "postal monopoly" is the exclusive right of the Postal Service to cargrsleind
packets" under certain circumstances. A "packet" is an aneentfor a letter of
several pages. The monopoly is created by a series of crinmdatial laws that
make it a crime for anyone other than the Postal Servicelextahd delivery letters
in certain circumstances. The postal monopoly law is ancientcuods and
complicated. The postal monopoly statutes can be traced direcily &xt of the
English Parliament in 1660. The postal monopoly law has not been sidiistant
amended since 1872.

Like any monopoly law, the postal monopoly law limits the freedorbuykrs of
postal services and private delivery companies and creates an canbount of
economic distortion. For these reasons, some have called for reductiepeat of
the postal monopoly. Most industrialized countries have either repdede postal
monopolies or are committed to doing so. On other hand, supporters of tae post
monopoly argue that it should be continued in the United States becaisse it
necessary to sustain universal postal service or fund other goverobigations.
This chapter summarizes the pros and cons of the postal monopoly anbtlelaus
options for change.

4.1 Pros and cons of a postal monopoly

This section briefly, and by no means comprehensively, summaheesommon
arguments for and against continuation of postal monopoly. The justifisator
absence of justifications, for the continuing the postal monopoly itgesthe

context for the options that follow.

4.1.1 Justifications for the postal monopoly

It is difficult to rationalize continuation of the postal monopolyeally or of a
specific definition for the postal monopoly based upon the original obgsciof
Congress. The American government inherited the idea of a postal mpiapol
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British postal law, which established a monopoly when the post offa® first
established more than a century before the American Revolution. &lopgtion of

the Constitution in 1788, Congress has substantially revised the pastapoly law

on seven occasions (depending on what is considered "substantialy adagted in

1792, 1794, 1825, 1827, 1845, 1861, and 1872. On only one occasion, in 1845, did
Congress debate the scope of postal monopoly at any length. Atrtbjghe Senate

(the House had little input on this topic) took it for granted thkstwa prohibiting
private lines of posts (relay stations) for transmitting tetleetween cities should be
extended to prohibit intercity private express services (mgseseiarrying letters via
railroads or steamships). The Senate specifically debatedputed the proposition

that the monopoly should prohibit private carriage of newspapers and inesyaz
because it feared that such a monopoly might lead to government adritrelpress.

From a modern perspective, the most important extension of the moraywolyas

the decision by Congress in 1861 to prohibit private carriage raicityt items. This
change, adopted just as southern states were seceding from the whsoneither
reviewed by Congressional committees nor subject to gendratedel oday, while

1845 monopoly over long distance transportation has long since atrophied, the 1861
monopoly over the "last mile" forms the cornerstone of whatever monquoover

the Postal Service enjoys.

Obviously the purpose of the postal monopoly law was to protect theOffae
from competition but how and to what end? At no point did Congress idenéfy t
economic or social considerations that were thought to justify thalpasnopoly,
nor explain why the monopoly should include one thing or activity but not anothe
(other than in the Senate debate in 1845). Without a record of theicspeagons
underlying adoption of the postal monopoly laws, it is impossible to yustif
continuation of the postal monopoly in the twenty-first century based thp®n

reasoning of Congress in the nineteenth century.

81t should be noted, however, that despite theratsef legislative history documenting the intefit o
Congress in adopting the key postal monopoly lahes,Postal Service often refers to the purpose of
postal monopoly lawsSee, e.g Postal ServiceReport on Universal Postal Serviée ("To ensure
funding of the USO, Congress and the Presidenbkstted the Private Express Statutes (PES) and the
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Instead, in recent times, efforts to justify the postal monopaWe usually been
grounded in current economic or social considerations. In the twen#satury, there
was no serious debate about the continuation or scope of the postal manapoly
the 1970s. In 1973, at the request of Congress, the Board of GovertloesRufstal
Service issued a report that offered an explicit justificatontie postal monopoly.
In essence, the Board declared that the postal monopoly should beiedriietause
it protected the ability of the Postal Service to provide a ndtostal system with
geographically uniform rates for letter mailThe Governors suggested that
geographically uniform letter rates were rooted in longstandingerikcan postal
policy and mandated by the 1970 Postal Reorganization Act. On tise Hautever,
this justification fails to withstand scrutiyThere was no longstanding American
postal policy requiring geographically uniform rates for lettei$ie Postal
Reorganization Act apparently does not require the Postal Servigeaintain
geographically uniform rates for letters. And the Postal Sésviegal interpretation
of the monopoly statutes did not limit the monopoly to letters posted a
geographically uniform rates.

On the other hand, it may be noted that such factual inconsistelocrexd address
the underlying reasoning of the Boalidthe postal law did mandate a geographically
uniform rate for a class of postal items, then there may hestdication for a
monopoly over the carriage of that class of items. If a producer chargesm@rurate
for services which cost significantly different amounts to prodocdifierent areas,
then there may be opportunities for "cream skimming." A new mintrempeting

only in areas where costs of production are lowest might gaintadeantage over

mailbox access rule, which together comprise tregbanonopoly"); 3 ("The purpose of the PES and
the mailbox rule for over one hundred years has beéund and support the various obligations"); 15
("Congress's primary motive in enacting and matgj the PES was to ensure revenue for the Postal
Service's fulfillment of the USO and for the mamdace of the post road infrastructure necessary to
that fulfillment").

8 postal Service, Board of GovernoRestrictions on the Private Carriage of Mail: A Repof the
Board of Governors of the United States Postal iBe@+7 (Jun. 29, 1973).

8 |n a recent report, the Postal Service recallsi#ffense of the postal monopoly set out in the @oar
of Governors’ report but avoids mentioning thattcairargument of the Board was the perceived need
to protect geographically uniform rat&eePostal ServiceReport on Universal Postal Servid8.
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the incumbent, and this cost advantage may or may not be suftigidw the new

entrant to take substantial business away from the incumbent.

Another modern justification for the postal monopoly is that postaicseis a
"natural monopoly." However, in an industry with natural monopoly charsittst
the largest enterprise always has a cost advantage oveerspnatiucers. Hence, it is
very difficult for a new entrant to gain much business unless the menins bound
by a uniform rate rule that prevents it from meeting theegraf "cream skimmers."
The "natural monopoly" justification is thus, at bottom, based on thentmite

problems presented by a uniform rate rule.

In 2007, the Postal Service presented to the Federal Trade Coomm(E3IiC)
another possible justification for the postal monopoly. The FTC, atetingest of
Congress, reviewed the competitive effects of laws that appérelitly to the Postal
Service’s competitive products and private delivery services prayidimilar
services. In comments to the FTC, the Postal Service arguédththaPostal
Reorganization Act and other federal laws impose a number of ecobardiens on
the Postal Service. Of $ 7.6 billion in annual costs added by feldaval (10.5
percent of total costs in 2006), only about $ 1.5 billion was tracdtetoliligation to
produce universal postal services. The largest item, $ 5.6 billios,dwa to an
alleged requirementto pay postal employees substantially more than comparable
private sector employeeslo the extent that Congress imposes non-USO burdens on

the Postal Service, it could be argued that the postal monopolyifegubecause it

8 Whether or not a new entrant could successfullymete depends on many factors including the
economies of scale enjoyed by the incumbent andelhéve efficiency of the two competitors.

8 In its recent report, the Postal Service cites nleural monopoly justification offered by the
Commission on Postal Service, and then interpteds ia variation of the cream-skimming problem
posed by the uniform rate rule. Postal Servideport on Universal Postal Serviéé.

8 |t should be noted that the FTC did not identifyieh provisions of law require the Postal Servize t
pay a wage premium to postal employees. Moreovastap unions dispute the existence of excess
wage payments. The only objective evidence citedhey FTC was arbiter’s report relating to the
wages for one postal union for the period 20000@3period; the arbitrator concluded that there avas
wage premium but that could not be quantified atd39.

8 Federal Trade CommissioAccounting for Law$6. See alsad. at 39 ("Further, the Postal Service
concludes that differences between the statutesgtheern its relationship with its employees and th
statutes that govern private employer relationshifth their employees mean that it must pay its
employees substantially more per hour than prisattor employees receive").
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allows the Postal Service to cover such additional costs througlctmoil@f higher
postage rates than could be charged in a competitive market. In sleogpgtal
monopoly might be considered a tax on mailers to support statutoryioesdetrgely

unrelated to universal service.

In 2008, the Postal Service prepared a report on universal sandcthe postal
monopoly that offered a somewhat different justification for the pastaopoly.
The report concluded that the postal monopoly and mailbox monopoly should be
continued and reasoned as follows:

The PES ["private express statutes” or postal monopoly
law] and mailbox access rule [mailbox monopoly law]
should be preserved as is. As mentioned above, any
obligation must be matched by the financial capability
to meet that obligation and the Postal Service requires
adequate funding for the USO even at its current levels.
. . . Eliminating or reducing the PES or mailbox rule
would have a devastating impact on the ability of the

Postal Service to provide the affordable universal
service that the country values so highly.

The argument advanced by the Postal Service seems to be ass.follegal
obligations require the Postal Service to provide a level of univeesalkce which is,
or might be, in excess of what the Postal Service would provideojfarated on
"purely a business-like basis."The Postal Service offers two specific statutory
obligations to generate illustrative calculations of the elevatsts required by the
USO: a requirement to provide of six-day delivery to all defivpoints and a
requirement to maintain several thousand small and rural post offittsrespect to
delivery frequency, for example, the Postal Service notes:

As part of its USO, the Postal Service is required to

deliver mail virtually everywhere in the country six

days a week. While there may be some benefits from

"ubiquity” (going everywhere) as a general matter,
observation of delivery frequency by private sector

8" postal ServiceReport on Universal Postal Servige

8 postal ServiceReport on Universal Postal Servicg8 ("The USO is a set of public policy
restrictions on the actions of a post that keefpoin making its decisions on purely a business-like
basis").
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firms reveals that delivery frequency is a choice for
those firms. For example, they do not deliver six days a
week. This is not true for the Postal Service, as its
delivery frequency is set by public policy, not business
rules®

Although the Postal Service does not say that it would reduce natemade to five
days per week if it acted on a purely business-like basis, ttal FB#svice implies

that it might do so but for the legal obligation to maintain six-day setvice.

In short, the Postal Service seems to say that postal monsgaltified by the
fact that Congress has obliged the Postal Service to provide laokevaiversal
service which exceeds that which could be sustained in a coingpetiarket. Unless
alternative delivery services are prohibited by the postal monopolubstantial
fraction of mailers would likely choose a reduced level of serffmeexample, five-
day delivery) at lower rates, and the Postal Service itsaifdweither have to operate
on "purely a business-like basis" or face financial ruin. Assurtiag letter mailers
can be prevented from fleeing to other communications chanrtéls, rationale

seems offer an additional justification for continuing the postal monapoly.

4.1.2 Considerations against continuing the postal monopoly

The basic argument against continuation of the postal monopoly ovenghterm
appears to be the claim that, within a legal framework designptbtect the public
interest and universal service, a competitive market will likglyduce postal and
delivery services that are more efficient, more innovative, niexéfe, and fairer to

buyers and producers than an alternative approach driven by paldrtsensus or

8 postal ServiceReport on Universal Postal Servibd.

% The Postal Service urges elimination of the stagutequirement to maintain six-day service. Postal
Service Report on Universal Postal Servigé.

! The Postal Service does maintain, however, thahi@\the Postal Service may have a limited
statutory monopoly, the reality is that there ateraatives to every piece of mail." Postal Seryice
Report on Universal Postal Servige

2 The presentation of the Postal Service is longamdplex. The two-paragraph summary provided in
the text is offered only for purposes of providiaug overview of arguments for and against the postal
monopoly and cannot reproduce the full range ofifsainade by the Postal Service.
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the self-interest of a single producer. The FTC summarizedyémeral view in its

recent study on the postal laws:

In general, competition provides consumers lower
prices, better quality, and more variety. Therefore,
restrictions on competition should be put in place only
when they are necessary to provide consumers a benefit
that the market cannot. Such restrictions, moreover,
should be narrowly drawn to displace competition only
as much as needed to provide this benefit. Because the
postal monopoly distorts market outcomes in the
competitive products sector, this approach would assure
that consumers are not unnecessarily deprived of the
benefits of competitiort.

The Commission itself conducted a public inquiry on the theory of th&alpos
monopoly in 1983. In that inquiry, a conservative think tank led by a Janidglez,
lll, @ prominent economist and now a Governor of the Postal Serlezkafanalysis

that summarized the economic case against the postal monopoly as follows:

[R]ecent developments in economic theory and
extensive analysis of the available data undercut the
notion that the Postal Service alone should provide
letter delivery service. Indeed, this notion can be
attacked on several grounds. First, the Postal Service
has not met the "burden of proof' which economic
theory suggests should be met whenever proposals are
made to restrict competition. Second, recent
developments in economic theory undercut the
traditional theories of natural monopoly on which the
Postal Service bases its arguments. Third, even if letter
delivery is a natural monopoly, recent economic
developments question whether the government should
provide the service. Fourth, the evidence does not
support the notion that letter delivery is a natural
monopoly even by traditional meanings of the term.
Fifth, the Postal Service has developed an economic
argument with respect to "cream skimming" that is
either internally inconsistent or does not support its
case. Sixth, equity considerations, such as subsidies for
rural delivery, do not justify the postal monopoly both
because more efficient ways of providing subsidies

% Federal Trade Commissioficcounting for Law93.
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exist and because rural customers would probably also
benefit from competition. And, seventh, many of the
derogatory claims about what a deregulated letter-
delivery market would look like can easily be

debunked. Therefore, the preponderance of the
evidence suggests that allowing competition in the
letter-delivery market would benefit consumers.

George L. Priest, professor of economics and law at Yale Witiyend author of
the most detailed history of the postal monopoly to date, has @didlze postal
monopoly as an inhibiter of innovation: "The strongest argument in favor of
elimination of the monopoly and of privatization of the Postal Serdcthat the
citizenry and thus democracy in America can be made béttey freeing the forces
of innovation and experimentation to empower the discovery of new methods of

delivery that advance communicatiorrs."

Another approach is provided by a public inquiry conducted by thesiBriti
regulator, Postcomm. Postcomm conducted a two-year public inquiry heto t
guestion of whether repeal of the postal monopoly would be consistergnsitning
universal service, Postcomm’s its overriding statutory obligation. him eénd,

Postcomm concluded that the monopoly should be ended after an orderly transition:

Postcomm . . . is satisfied both that its market opening
policy will not undermine the universal postal service
and that users will benefit from the choice and
innovation that competition will stimulate over time.
Moreover, the introduction of competition—by
encouraging Consignia [now, Royal Mail] to become
more efficient—will, in itself, help to safeguard the
universal postal service. Postcomm also has regulatory
controls to prevent adverse impacts on those customer
groups identified in the Postal Services Act as meriting
particular consideration.

% PRC, "Monopoly Theory Inquiry," Docket RM89-4, B2-13 (1989) (comments of Citizens for a
Sound Economy). A classic exposition of the ecormoamguments against the postal monopoly may be
found in Haldi,Postal Monopoly(1974).

% Priest, "Socialism, Eastern Europe, and the Qurestf the Postal Monopoly," at 58. Priest's article
is a chapter in SidakSoverning the Postal Servic&everal other chapters in this book likewise
recommend against continuation of the postal molyofpom various perspectives.

% postcomm, "Promoting Effective Competition in Ukis®al Services: A Decision Document," at 3
(May 2002).
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Consequently, Postcomm ended the postal monopoly in the U.K. on January 1, 2006.
A special government panel is now reviewing developments in the U.K.| posta

market.

Governments of most industrialized countries have agreed with Posteomd
decided to terminate their postal monopolies. Among the 30 memberiesuwoftthe
Organization for Economic Co-operation and Development, twenty-threeeithee
repealed the postal monopoly or are committed to doing so: AuséligiuBi, Czech
Republic, Denmark, Finland, France, Germany, Greece, Hungatgndt; Ireland,

Italy, Luxembourg, Netherlands, New Zealand, Norway, Poland, Pori8@alak
Republic, Spain, Sweden, and the United Kingdom. OECD countries which had not
made a decision to terminate the postal monopoly are Australizad@aJapan,
Korea, Mexico, Switzerland, Turkey, and the United States. Oé thesvever, two

are substantially more liberalized than the United States (Australi&witzerland).

The lessons to be learned from abroad may be limited, howeveretert report
prepared for the Postal Service, Accenture concludes that de@$igogernments in
other industrialized countries to terminate their postal monopoly laave little
relevance to the United States. Accenture’s evaluation is basgxhrt on the
difficulty of comparing different countries’ postal markets aimd part on its
assessment the U.S. postal market has less to gain and nuse o competition
than other countries.

This study shows that it is challenging to make one-to-
one comparisons of the various liberalized or
liberalizing developed countries. Each country is in a
unique situation and uses specific measures to address
challenges and opportunities. This analysis shows the
US to be no exception. Given the lower potential upside
and the higher exposure of the USPS relative to other
national postal services, the US postal market can be
considered as "high risk" with respect to postal
liberalization¥

9" Postal ServiceReport on Universal Postal Serviégp. E. at 8.
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The findings of the Accenture study are consistent with the IPBstaice’s support

for continuation of the postal monopoly, but its premises may be open to guestion.

4.2 Status quo

Today the postal monopoly is defined by seven sections of the crilawnaritle 18
of the United States Code, and six sections of the postal law,3BitlSections 1693
through 1699 of Title 18 make it a crime to provide or use privatgedglservices
for the regular transmission of letters or to assist wouldelbepetitors of the Postal
Service. The scope of the postal monopoly is modified by exceptioh&léacin
these provisions and in section 601 of Title 39. Altogether, there agestatutory
exceptions to the postal monopoly. These permit, for instance, a pgersatude a
letter of instructions with cargo, a company to transport its cawrespondence, and
express companies like FedEx and UPS to transport urgent letéstsonS 602
through 606 of Title 39 include additional postal monopoly provisions, primarily
relating to enforcement of the monopoly.

Rarely illuminated by judicial opinion, the monopoly statutes haven bee
elaborately interpreted by lawyers for the Post Officeddenent and, after 1971, the
Postal Service. These interpretations were codified into regusaadopted by the
Postal Service in 1974. In 1979, in virtually the only major judicial opiniothen
postal monopoly in modern times, a divided federal appellate court uphledy
portion of these regulations as a valid exercise of the Postaic&'s rulemaking
authority. Nonetheless, in light of a careful review of the histwirythe postal
monopoly statutes (including information unavailable to the court), rellgona
persons could question whether these regulations represented a @oajgetopriate

administration of the law.

% For example, Accenture's assessment of the rakitle U.S. would face due to repeal of the postal
monopoly is grounded in part its conclusion tha thS., which has few statutory obligations with
respect to universal service, "is at the upperdartie USO scope requirements for many parameters."
Id. at 35. While Accenture concludes that "the despotential [of competition] appears relatively
lower for the US postal market" (id. at 7), the FT&ports "From a market-wide perspective, the
federally-imposed restrictions that impose economitdens on the USPS and the implicit subsidies
that provide the USPS an economic advantage shmuldiewed as two distortions that compound
each other and negatively affect the provision ofmpetitive mail products." Federal Trade
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The Postal Accountability and Enhancement Act of 2006 did not repgatine
postal monopoly per se, but it added or revised several importargheed
provisions and paved the way for resolving many of the legal issussunding the
1974 regulations. The PAEA revised section 601 of Title 39 by addiwgstatutory
exceptions and repealing former subsection (b), the provision the PestgeSited
for authority to "suspend” the postal monopoly and thus the legal keystahe
1974 postal monopoly regulations. Congress also revised the Postal 'Service
rulemaking authority, apparently repealing its authority to adoptiaggns defining
the scope of the postal monopoly. The PAEA also vested the Commisilon w
authority (1) to adopt regulations necessary to implement the extepd the postal
monopoly set out in section 601 of Title 39; (2) to adopt regulations s&ge
implement section 404a of Title 39, a new section which forbids dlseaPService
from adopting regulations which preclude competition in a way tleattes an unfair
advantage; and (3) to require the Postal Service to comply witintie limited
scope of its ratemaking authority, section 401(2). The full legplizations of these
revisions are unknown at present. The Postal Service has continoeintain its
postal monopoly regulations to the present day. The Commission hassmed is

regulations under sections 601 or 404a.

Some policymakers may consider the current state of the postalpoly statutes
is satisfactory and should be continued without change. The Pastates has
argued, "The PES ["private express statutes” or postal monopdiytesiaand
mailbox access rule should be preserved as @ther policymakers, however, may
consider that after 136 years, the postal monopoly statutes arerduéufalamental
review and modernization or even, following the lead of other industdalize
countries, termination over the long term. Some seemingly plawslielatives to

the status quo are described below.

CommissionAccounting for Law$.

% Postal ServiceReport on Universal Postal Servige
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4.3 Option 1. Clarify the scope of postal monopoly

The President's Commission of the United States Postal Sareitduded that a
major difficulty with current postal monopoly was lack of clarity.
The lack of a straightforward and circumscribed
definition of the postal monopoly was a common
complaint heard by the Commission. Legislation
governing the postal monopoly has gone largely
unchanged for more than a century. As a result,

regulatory interpretations of the monopoly have grown
increasingly muddled.

In light of this confusion, the nation would be best
served by a modern, straightforward definition that
reflects the postal monopoly as the nation knows it and
relies on it today. .

As a first step, at least, the postal monopoly could be definedycléadeed, since
the postal monopoly is a criminal law, clarity might be considéoedcequired by

fundamental fairness.

4.3.1 Define the term "letters and packets" as used in current law

The most important step that the Commission can take on its dvmespect to
the postal monopoly would be adopt a clear definition of the term r4etted
packets" as used in the current postal monopoly statutes. An adntiestiefinition
implementing current law could be set out in regulations issugdebommission
pursuant to section 601(¢).A well-reasoned Commission regulation adopting a
definition of "letters and packets" for purposes of section 601 wdkdty, but not
necessarily, be accepted by the courts and the Department afeJast an

authoritative definition of the term for purposes of criminal pastahopoly statutes

190 president’s CommissioEmbracing the Futur@2.

101 section 601 sets out several exceptions to thepo®nopoly and authorizes the Commission to
adopt regulations necessary to carry out thataecd9 U.S.C.A. 8§ 601 (2007). The FTC suggests that
section 601(c) may authorize the Commission to adegulations "to further limit the scope of the
postal monopoly.'SeeFederal Trade CommissioAccounting for Law®1. Section 601(c) does not,
however, appear to authorize the Commission to doerthan administer section 601 as enacted by
Congress. Vesting the Commission with authoritylace additional limits on the postal monopoly
may be considered an additional option and is dsed in section 4.5, below.

GEORGE MASON UNIVERSITY NOVEMBER 2008



PoLicy OPTIONS 75

as well. Alternatively, Congress itself could adopt a statutefiniion of the term

"letters and packets."

What would a regulatory clarification of the postal monopoly statptovide? Of
course, this would be for the Commission to determine, so it ishp@ssily to offer
speculations. Since it appears that the Postal Service no longesubstantive
rulemaking authority over the postal monopoly, it seems likelyttttCommission
will seek to ascertain the intent of Congress in adopting the pastabf 1872.
Although Postal Service lawyers have argued otherwise, the Caogadgstent in
1872 was probably to establish a monopoly over the carriage oflattd packets of
letters. In light of an Attorney General’s opinion in 1881 and other ewléincould
be argued that the term 'letters and packets" was understood lideinc
correspondence wholly or partly in writing (in contrast to pdnteaterial) but not to
include other first class items of a commercial nature suchfaasexample,
manuscripts for publication, deeds, transcripts of record, or insuranceepo®dn the
other hand, after more than century of inconsistent and often opaque &dtnneis
interpretations and regulations and a handful of less-than-fuitymed judicial
opinions, the path towards a correct interpretation of the origiteritiof Congress is
hardly uncluttered. The Postal Service will likely argue thatitient of Congress
was in 1872 was to adopt a much broader monopoly than just indicatecovigiore
the Postal Service will probably make the case that Congressplastly ratified its
administrative interpretations and regulations and that the Cormmissould defer
to the Postal Service’s broad interpretation of the postal monopoly flawthis

reason.

4.3.2 Define the monopoly to cover first class malil

For some policymakers, an historical approach to the definitiotletiers and
packets" may seem too out of date or difficult to administer. To adopew
definition of the scope of the monopoly, rather than merely an intatjoretof

current law, would seem to require legislation.

Perhaps the most plausible alternative to current law would bguate the scope

of the postal monopoly with that of first class mail. In the develypnof postal
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reform in the European Union, the European Commission struggled to express
modern language the idea of the traditional postal monopoly ovéerslét The
European Commission opined that the basic requirement of modern postal
communications was the reliable exchange of "individualized commations” and

this was the essence of "letter-ness." According to this agprtee letter monopoly
could be deemed to include invoices, contracts, and other commercial dégume
which were likely not considered "letters" in 1872The European Commission’s
concept of a "letter" as an individualized communication is simdathe Postal
Service’s definition of what must be mailed as first clasexpress mail: "Mail
containing personal information must be mailed as First-Clas$ (daiExpress

Mail). Personal information is any information specific to the addressee.”

Equating the scope of the postal monopoly with first class haadventages of
simplicity and traditional acceptance. The scope of firssataail is well understood.
The idea that the postal monopoly covers first class mailllisvilely prevalent in
society despite the efforts of Postal Service lawyers to pe@diroader view. On
the other hand, some policymakers may consider than any expansion pafstae
monopoly would be a step in the wrong direction. On the third hand, so tq spea
somewhat more expansive definition of the postal monopoly might rendered
acceptable if it serves as a first step towards more fungdampgostal monopoly

reforms.

4.3.3 Monopoly over carriage of textual communications recorded on paper

The President’'s Commission proposed a more extensive definitiore giottal

monopoly. It recommended that the monopoly include "hardcopy communications

192 European Commission, "Green Paper on the Developroé the Single Market for Postal
Services," COM(91) 476 final, at 201-03 (1992). sThassage offers an insightful discussion of how
changing commercial practices and methods of nmadysction have affected the concept of letter.

103 postal Service, Domestic Mail Manual, at §§ 13 3an. 6, 2006 ed.pee generallyd., at §§
133.3.1- 133.3.6. This administrative definitionfoét class mail is based on the pre-1970 stayutor
definition: "First class mall consists of mailal§le postal cards, (2) post cards, (3) matter whotly
partially in writing or typewriting, except as pided in sections 4365, 4453, and 4555 of this title
[providing of permissible writing on second, thirdy fourth class matter), (4) bills and state of
account, and (5) matter closed against postal atspe" See 39 U.S.C. § 4251(a) (H.R. Comm. Print,
1973) (pre-Postal Reorganization Act version ofeTa9).
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weighing less than 12 ounces and transmitted for a chargesofhlan six times the

basic stamp price.

With the on-line world blurring the meaning of
"correspondence,” the Commission proposes clarifying
that the postal monopoly applies only to hard-copy
communications. The Commission also strongly
recommends that a bright line be drawn between the
postal monopoly and the competitive mail market. In its
Transformation Plan, the Postal Service itself
acknowledges the absence of a clear border, noting that
"there is no precise line that distinguishes protected
volumes from unprotected volumes."

The basic uncertainty in the scope of the postal
monopoly derives from the way it is defined. In the
nineteenth century, the postal monopoly was declared
to include the carriage of "letters," but not other types
of postal items. While this standard may have been
clear enough in simpler times when there were only a
few types of mail, it is extremely difficult to apply to
the variety of items posted today. In some other
industrialized countries, postal reform laws have
abandoned efforts to define the postal monopoly by the
content of what is transmitted and have instead
extended the monopoly to all envelopes falling within
certain weight and price limits.

In the Commission’s report, the term "hardcopy communications” séemefer to
textual communications recorded on paper, and not only to a printout oropapéat

recorded in the memory of a computer, the usual meaning of the term "hardcopy.'

The President’'s Commission did not offer any reason for the scojpe @ostal
monopoly proposed. It did not, for example, undertake an analysis of theoVahee
monopoly to be conferred on the Postal Service or the economictidistothat
would result. The genesis of the President's Commission’s recodatien seems to
have been an attempt to restate the monopoly claimed by the Bestale in its

1974 regulations in simpler, more understandable terms. This is the probably the main

104 president’s CommissiolEmbracing the Futur@2-23. The President's Commission also proposed
to retain the traditional statutory exceptions Ifsiters of the carriers, cargo letters, etc., atb agethe
exceptions recognized in the postal monopoly rdmgua of the Postal Service. All of these
exceptions, as well as the price and weight lipitgposed by the President's Commission, were added
by the postal monopoly by the PAEA.
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advantage of the approach of the President’s Commission, thamibres or less
similar to the Postal Service’s administrative definitionhaf nonopoly. On the other
hand, since this definition of monopoly does not conform to the mail fatasisin
scheme it will be more difficult to administer than a "fidass" monopoly. In
addition, some policymakers may consider that the President's Ceiomss
proposal represents too much of an extension of the 1872 monopoly provisions and is

an inappropriate codification of the questionable administrative practices.

4.3.4 Repeal obsolete statutory provisions

Many of the postal monopoly provisions are obsolete by almost asystaadard.
Most have not been enforced in court since they were adopted in 1872e 6k
provisions in the criminal code, five can probably be repealed outrighbwt
affecting the substantive scope of the postal monopoly (88 1693, 1695, 1697, 1698,
1699). Sections 1694 and 1696 are usually interpreted today in a consolidated
manner. For example, exceptions found in section 1684 are considered tdacapply
section 1696. A clearer and more logical approach would be to comlimedmions
into a single section based on current section 1696. In Title 39, section 602 is obsolete
and can be repealed (logically, it should have been included inIBitla the first
place). Sections 603 through 606 are archaic and should be replaced wigh sing
clearer provision defining the authority of the Postal Servicgetwch for and seize
letters transported in violation of the postal monopoly.

4.4 Option 2. Provide for an orderly phase out of thegtal monopoly

and related legal constraints on the Postal Service

Policymakers in the United States, as in other industrialized mesintnay conclude
that the postal monopoly should be terminated over the long run in light of
considerations summarized above. Most industrialized countries haven ctwse
provide a substantial period of transition before termination of thelpustzopoly.

In addition to allowing postal management time to retool, Congressdsiemansider

two types of legal constraints affecting the ability of tlestBl Service to operate in a
competitive market. First, Congress will need to ensure thatuaiwersal service
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obligation is "competition friendly," that is, that is defined imanner that protects
the public interest without hamstringing the Postal Serviceorgethe Congress will
need to make sure that the Postal Service is "competition edptalt is, relieved of
legal requirements that limit the ability of the Postal Sernte operate with the
efficiency and commercially flexibility of a private compangt the same time,
Congress must ensure that the Postal Service cannot abuse a govesreated

market dominant position and compete unfairly against private delivery services.

4.4.1 Options for phasing out the postal monopoly

In other industrialized countries, the most common method for phasintheut
postal monopoly has been to enact decreasing weight and pricefémilte postal
monopoly. In the European Union, the 1997 Postal Directive limited thel posta
monopolies in member states to items weighing 350 grams (12.5 oz3$s0ahd
priced at 5 times the stamp price or less. In 2003, the limite vezluced to 100
grams (3.5 0z.) and 3 times the stamp price; in 2006, to 50 grams (1.&02.)5
times the stamp price. It is doubtful, however, whether such a phaseahanism
produces a significant increase in competition prior to completeirtation of the
monopoly. This approach does not seem to prepare the postal monopolist for

competition other than by affording time for contemplation.

A second approach is to permit competition for an increasinghe wange of
services. In the United Kingdom, the British regulator decided to phadhe postal
monopoly by allowing competition for very large bulk mailings, thersfoaller bulk
mailings, and then for all mail. In Germany, the Deutsche Bosta taste of
competition before liberalization in 2008 by exempting from the moncpbiroadly
defined set of "value-added" services. In Australia, in 1994, in addaidowering
weight and price limits, Parliament liberalized intracorpwrand outbound

international mail services.

195 The plan of the British regulator has additionahtiires and was later modified in light of
experience.
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The periods of transition from the date of legislation cleaelyirgy a goal of
ending the postal monopoly to the date of final repeal have variedatoont five to
ten years, in some cases due to interim delays in implenent&ome examples:
Sweden ( no transition, 1994); New Zealand (10 years, 1988 to 1998); Geitfany
years, 1998 to 2008); United Kingdom (6 years, 2000 to 2006); European Union (9
years, 2002 to 2011).

4.4.2 Developing a "competition-friendly" universal service obligation

If Congress decides to terminate the postal monopoly and wishe&nsure
continuity of a minimum level of postal and delivery services, théoption of a
legal USO is likely required. At same time, any USO mugindd so that it is
compatible with a competitive market. The USO should not deviater ofa the
reasonable commercial demands of mailers that the system lseaopessible to

administer.

Maintaining a minimum level of universal service might remaitely the
responsibility of the Postal Service. If so, the USO should be defarad
implemented in such a manner that the Postal Service suffersompetitive
disadvantage (or advantage) from the responsibility. Where thel FRestace is
legally required to provide a non-commercial service at a losgnust be
compensated fairly. Alternatively, the USO might be defined i suway that the
Commission is authorized to contract with the best available puabliprivate
operator to provide necessary universal services that will notwoieebe provided.
While the Postal Service is likely to be the best availableapagterator is most
cases, there may be occasions when the Commission would choosedot amitir a
private company (much like the Postal Service today contrattispwvate delivery
services to provide delivery in some rural areas). In such itas#,be necessary for
the Commission to ensure that delivery services interconnectonghanother to

provide mailers with a universal service that is seamless.

Since a "competition-friendly” USO implies that the Posalvice and other
operators should be reasonably compensated for losses incurred velvetingr

noncommercial universal services, the Commission, or possibly some other
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government agency independent of the postal operators, will have to stemihie
compensation program. Funding for the compensation program could come from
public funds, as contemplated by the Postal Policy Act of 1958. Alieghat
funding could come from a tax on letters carried by private tgsréghat mimics the

funding presently generated by the postal monopoly.

4.4.3 Making Postal Service more "competition capable”

In other industrialized countries, aside from adjusting the U®@, thsk of
preparing the public postal operator for termination of the possabpoly is viewed
primarily as a management problem. For example, it is oftegdrtbe public postal
operator needs to improve productivity, rationalize tariffs, retradransportation
and retail networks, expand outsourcing, and diversify its business”b@gsethe
other hand, public postal operators in other industrialized countriesoftanebegun
the liberalization process with fewer statutory restrictiond a more corporatized
business structure than the Postal Service. Taking into accountpgbgeexes of
other industrialized countries and the FTC’s report on the "burdensised on the
Postal Service outside of the USO (including the comments ofasialFService), it
appears plausible that Congress may wish to consider, as parpmigeam to
terminate the postal monopoly, a number of revisions in the legal pagjani of the
Postal Service to make it "competition capable.” Since such aegemal changes
will be the subject of a forthcoming report by the Generalofioting Office, it will

suffice to note a few illustrative possibilities:

1% |n principle, the postal monopoly today permite tRostal Service to charge more than a cost-
justified rate for transmission of some letters and the excess profits to underwrite losses iedurr
transmission of other first class items or possiblyhe provision of other services. Since the affef
terminating the postal monopoly is to allow privafeerators to compete for the carriage of letties,
price of letter services will tend to fall to cqastified levels and excess profits will no londes
available to the Postal Service for cross-subsidizion-commercial universal services. By imposing a
correctly designed tax on the carriage of all Isttavhether carried the Postal Service or private
operators, it should be possible to recapture tkeess profits that were made available by the
monopoly. Indeed, a "universal service" tax could dpportioned among mailers in a much fairer
manner than the burden of excess profits genelgtélde postal monopoly.

197 See generallyPricewaterhouse Coopers, "The Impact on UniveSsabice of the Full Market
Accomplishment of the Postal Internal Market in 200May 2006). This study was prepared for the
European Commission and sought to identify legdl @mmercial strategies that assure continuation
of universal service after termination of all EUsgad monopolies.
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government assumption of pension costs of the Postal Service that exceed the

normal costs in the private sector (if any);

revision of laws that require the Postal Service to pay employees more than

comparable wages in the private sector (if any);

revision of laws that treat the Postal Service differently from the prieaters

in respect to pension plans and health care;

revision of laws that treat the Postal Service differently from the prieaters

in respect to contracting for goods and services;

termination of restrictions on compensation of Postal Service executives;

termination of restrictions on the authority of the Postal Service to moderniz

its sorting and transportation networks;

transfer of police-like responsibilities of the Postal Inspection &etai the

Department of Justice; and

reorganization of the Postal Service as a corporation owned by the

government and/or allowing the Postal Service to establish its own corporate

subsidiaries®

4.5 Option 3. Authorize the Commission to limit the gasmonopoly

where unnecessary to sustain universal service

The Postal Service has argued the purpose and effect of the postgbaty is to
provide funds that compensate the Postal Service for losses ith&bnted to incur

by virtue of a legal obligation to provide universal service.

[Alny obligation must be matched by the financial
capability to meet that obligation and the Postal Service
requires adequate funding for the USO even at its
current levels. The purpose of the PES and the mailbox
rule for over one hundred years has been to fund and
support the various obligations. Eliminating or reducing

1% gee, e.g Federal Trade Commissiohgcounting for Law93-97.
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the PES or mailbox rule would have a devastating
impact on the ability of the Postal Service to provide
the affordable universal service that the country values
so highly:

The validity of this assertion depends upon a number of technical ewabiat
involving the scope of the USO, the cost of the USO, and the valuee giastal
monopoly. As a practical matter, the only independent body capabkxifyfing the
correctness of the scope of the postal monopoly by undertaking andngpsiath

analyses is the Commission.

One option for reforming the postal monopoly follows from this raterfat
continuation of the postal monopoly. The Commission could be charged with
monitoring the cost of universal service and the value of the postabpoly on an
ongoing basis and limiting the scope of the postal monopoly wherefiedst that
such limitations will not affect universal service. That is, sgobcymakers may
agree with the Federal Trade Commission that "the postal mondpmjdsbe only
as broad as needed to satisfy the statutory requirement of satigervice®* The
President’'s Commission strongly endorsed the idea that the Csimmishould
narrow the postal monopoly over the long run where it was found unnecéssar

sustain universal service.

The Commission also believes that there must be a
reasoned and impartial administrative procedure for
reviewing and updating the scope of the postal
monopoly. The Postal Service has itself adopted a
number of administrative exceptions to the postal
monopoly. This process of continual review of the costs
and benefits of the postal monopoly is important, but is
best carried out by an independent entity. The Postal
Regulatory Board should therefore be vested with
authority to modernize the law by narrowing the postal
monopoly if and when the evidence shows that
suppression of competition is not necessary to the

199 postal ServiceReport on Universal Postal Servige

10 Federal Trade Commissiofccounting for Law$3.
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protection of universal service without undue risk to the
taxpayer:

A similar approach has been pursued in the United Kingdom. In 2000, tta¢ Pos
Services Act 2000 directed the British regulator, Postcomm, to ¢jcammses to
private companies to compete with Royal Mail only to the extéat such
competition was consistent with ensuring universal postal servicetr Aftwo-year
investigation, Postcomm ultimately concluded that the postal monopaly w
unnecessary to sustain universal service in the United Kingdom anceddoptan

for orderly termination of monopoly.

It is an open question whether the Commission would arrive atilaisconclusion
in the United States. As noted above, Accenture has recently mreparedy for the
Postal Service that concludes that the circumstances supportingagon of postal
monopoly in other industrialized countries do not apply in the UnitecksStdihe
main advantage of vesting the Commission with authority to aligis¢bpe of the
postal monopoly with the scope of the universal service obligatidmatsitt would
help to minimize the economic distortions caused by the postal mondpolyhe
other hand, this option probably requires a clearer specification ofirtiversal

service obligation.

The three options outlined above could be combined. The scope of the posta
monopoly could be clarified and then terminated after a statutoffilyedietransition
period. The Commission could be authorized to limit the postal monopolyewhe
unnecessary to sustain universal service during the course ohitisgion period.
Alternatively, the Commission could be authorized to prune unnecessaonpat

the postal monopoly in preference to a statutory termination of the monopoly.

1 president's CommissioEmbracing the Futurés.

12 postcomm, "Promoting Effective Competition in UkisRal Services" (May 2002).
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5 Options for the Mailbox Monopoly

The "mailbox monopoly" is a criminal law that prohibits anyone Ina Postal
Service from depositing mailable matter in a private mailbdre Mailbox monopoly
statute was enacted in 1934 during a major downturn in mail volume dioe Great
Depression (total volume fell 26 percent from 1929 to 1934). The purpose of the
statute was to protect the revenues of the Post Office blitingi the ability of
private companies to compete in the business of transporting ancerihgi
"statements of accounts, circulars, sale bills, or other lixgem sent out by public
utility companies, department stores, and other, primarily local, mssicencerns.
The mailbox monopoly not only reinforces the postal monopoly over thegarof
"letters and packets" but also gives the Postal Service a ttugedge in delivery
of all other mailable matter to households and businesses withoxesl In addition
to the statutory mailbox monopoly statute, the Postal Service mautberized

create its own mailbox monopoly by regulation.

The mailbox monopoly law is unique to the United States. There isuioatmnt
in other industrialized countries. The mailbox monopoly limits thedfsae of mail
recipients and private delivery companies and creates a can@unt of economic
distortion. Some have called for its reduction or repeal. On other hamabrsers of
the postal monopoly argue that it should be continued in the United Stetesbeét
is necessary to sustain universal postal service or fund othengoam obligations.
This chapter summarizes the pros and cons of the mailbox monopoptaarsible

options for change.

5.1 Pros and cons of a mailbox monopoly

The 2007 FTC report on the postal laws offered a complete and concise aesofipt
the pros and cons of granting the Postal Service a monopoly ovess guoeate

mailboxes. The remainder of this section, but for the last mghgreproduces the
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analysis of the FTC, set in normal type rather than as & lojoctation, to make it

easier to reat®

Begin excerpt from FTC reportModifying the mailbox monopoly to allow
consumers to choose to permit private express companies to leaegieRln their
mailboxes would eliminate an important legal constraint on theSiS¢bmpetitors.
As discussed in Chapter Il [of the FTC report], the mailbox monopghpses costs
on the USPS’s competitors to deliver a subset of competitive praduitte majority
of U.S. mailboxes that the USPS does not bear. Although we lagkaldetermine
the exact proportion of competitive products that private expresgersacould
deliver to mailboxes absent the mailbox monopoly, confidential dataitebtrto the
FTC suggest that between 20 and 33 percent of competitive mail prodiinesede
to consumers may fit into a mailbox. Further, UPS and Federak&xpoth contend
that the mailbox monopoly increases their costs. By increasengas$t and reducing
the convenience of non-USPS carriage, the mailbox monopoly likely scabse
USPS to become a relatively more attractive option for deliverthis manner, the
mailbox monopoly effectively expands the postal monopoly beyond the scope defined
by the PES. Indeed, preventing diversion of mail not otherwise cobgrédte PES
from the USPS’s network was the primary rationale behind Congmesgion of the

mailbox monopoly in 1934.

The mailbox rule also restricts consumers’ use of their makgowhich they
typically own. As one commenter notes, "Because consumers geneuatligase
their mailboxes at their own expense, it logically follows thaty ought to have the
right to dictate the terms under which their property is utliz& 1997 GAO survey
found that 58 percent of consumers favored allowing express mail caspamlace
deliveries in their mailboxes, and a plurality (48 percent) of coessimfavored
allowing companies to leave items such as utility bills in tine#&ilbox. Thus, it
appears that not only would relaxation of the mailbox monopoly enhamseimer

choice, but a majority of consumers may favor it.

3 This section is taken from Federal Trade Commis#acounting for Law86-90. Footnotes by the
FTC have been omitted.
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It also appears that the United States is the only countryabatves the mailbox
only for the deliveries from the postal service. In a GAO surveyight EU
countries, none answered that lack of exclusive access to maillcaxesd a
significant loss in postal revenue, and six reported either minoo @roblems with
mailbox theft. GAO, however, noted that some of these countries @advgher
proportion of door slot or locked mailboxes than does the U.S., and only it se

reported that it generally collected mail from customers’ mailboxes

The USPS has raised some valid concerns associated witingethg mailbox
monopoly. For example, sorting outgoing stamped mail from non-stamped
competitive products that have been delivered by a private caragreduce letter
carrier efficiency. Further, the USPS explains that if a mailbox wdref non-USPS
matter, the carrier delivering to a curbside box may have to l@awe her vehicle to
deliver directly to the consumer’s door, further reducing effigieitie USPS notes
that such reductions in efficiency may harm consumers byidglaglivery times. If
consumers become dissatisfied with mail service to their ma{dhoe to clutter or
security concerns), moreover, it may reduce demand by mailet$SB6 products,
ultimately leading to a diversion of mail from the USPS’s oekwio other competing
forms of communication like the Internet. To the extent that eation of the
mailbox rule diverts mail from the USPS’s network, it would reduce revenue and ma

compromise universal service.

The USPS also has expressed several significant concemigdreio the
enforcement of prohibitions on mail fraud, mail theft, mail obstructaod other
federal prohibitions on mailing obscene or hazardous materials. BRS lhas
explained that elimination of the mailbox monopoly could make invesiigainto
suspected violations of these criminal provisions more difficultdmpardizing the
use of surveillance and electronic devices to identify suspects. For exdangpUSPS
notes that the identification of suspects is made more diffitwithers than postal
customers and the Postal Service have regular access toithexm@imilarly, the
Justice Department noted in connection with the 1997 GAO report th@olwithe
mailbox restriction it would be more difficult to identify and apmeth violators

delivering [sexually explicit and obscene material] becausestlranyone could
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legally open mailboxes and not be a suspect.” The Justice Depaaistetdld GAO,
however, that these problems could be tempered somewhat if onlydeligery
companies had access to mailboxes. Further, the USPS worrieggbat of the
mailbox monopoly could make it more difficult to establish federakgiction to
protect postal customers from child pornography and mail fraud schidraiesre
intrastate in nature. The USPS also notes that relaxation ahaiibox monopoly
could increase vulnerability to explosive materials and other nolaoi@inhazardous

materials and firearms.

The USPS also expressed concern related to allowing aacdssked cluster
boxes, explaining that it would be inappropriate to give keys "toaauyall who
claim that they need access to locked boxes." Further, withirea gluster box unit,
even if some customers granted private carriers accessnbadikeothers within the
same cluster may not have done so. However, because cluster boxreirdfgened
from the back to expose multiple mailboxes, any private camoeitd have access to
all mail boxes within a given unit, whether or not all custometisin the cluster box
unit opted to permit private carriers to deliver to their specifalbox within the

cluster.

Further, relaxation of the mailbox rule implicates privasués. Identity thieves
often steal mail from residents’ mailboxes to harvest invoiceshdlls, credit card
statements, financial records, and the like. They use this infamtdi open new
accounts and to access existing accounts. All told, identity the#fies billions of
dollars of losses, and disrupts the lives of millions of Americareryeyear.
Protecting mailboxes therefore is of critical importancehi@ efforts to stem this
troubling crime. Allowing non-USPS deliverers access to mailbawoesd make it
more difficult to identify instances where an unauthorized persorateesss to a
residential mailbox. Currently, one can easily spot an instanceevgoeneone other
than an authorized USPS carrier accesses a mailbox. Exparghhgdeess to others

could provide "cover" for identity thieves to work without detection.

There are likely means to relax the mailbox monopoly that samedbusly address

the valid concerns expressed above. For example, the mailbox monopoly eould b
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modified to allow consumers to permit only those carriers thefysaertain criteria
to deliver to their mailboxes. If the universe of those who havesatoea mailbox is
increased to only a few additional large private express comp@ngsinclear that
this would greatly decrease the ability to identify those who dinanae legal access
to a mailbox. Further, if a condition of certification to delivethe mailbox was an
agreement to cooperate with the USPIS to investigate and p@vaes involving
the mail, this could reduce concerns about negative effectsfarcement capability.
Waiver of the mailbox monopoly only for carriers that have beenfiedrtcould
reduce concerns related to losing federal jurisdiction; accesngailbox without
certification would still constitute a violation of federal lagyen if it involved the
delivery of purely intrastate matter. Further, a relaxatbthe mailbox monopoly
could be crafted to retain federal jurisdiction over those carméo qualify for
certification to deliver to mailboxes. Additionally, exclusive $SRccess could be
preserved for locked cluster boxes to eliminate privacy arrggdssues relating to
allowing private carriers to have access to the mailboxes otictrs who do not
want anyone other than the USPS to access their mailldexeésf excerpt from FTC

report

There is one point related to security of the mail and the maitimmopoly law of
the mail that is not completely clear from the FTC report. fladbox monopoly
law, section 1725 of Title 18, only prohibits a person faepositingmailable matter
in the mailbox. The law that prohibits a person other than the aderéssa
removing mailable matter from the mailbox or otherwise obstructing rtfal is
section 1702 of Title 18: For a violation of the mailbox monopoly law, an
organization may be fined up to $10,000 for each offense ($ 5,000 for an

individual) ** However, for unlawfully taking a letter or package out of a maillbox

11418 U.S.C. § 1702 (2000 & Supp. V) ("Whoever taliny letter, postal card, or package out of any
post office or any authorized depository for madttar, or from any letter or mail carrier, or whicas
been in any post office or authorized depositoryndghe custody of any letter or mail carrier, dref it

has been delivered to the person to whom it waectlid, with design to obstruct the correspondence,
or to pry into the business or secrets of anothegpens, secretes, embezzles, or destroys the same
shall be fined under this title or imprisoned nairmthan five years, or both").

11518 U.S.C. § 1725, 3571 (2000 & Supp. V).
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organization may be fined up to $500,000 and responsible persons may be imprisoned
for up to five years (for an individual, $250,000 and up to five yeardjithout
minimizing the possibility that allowing more access to thdlbaa may complicate
enforcement, it should noted that the penalties for unlawfully remawmiffrom a
mailbox are extremely severe and unrelated to the milder @Enalhich create the

mailbox monopoly.

5.2 Status quo

The mailbox monopoly statute, section 1725 of Title 18, imposes a clifinaaon
any person who "deposits . . . in any letter box established, appovactepted by
the Postal Service for the receipt or delivery of mail matay "mailable matter. .
.on which no postage has been paid . . . with intent to avoid payment of lawf
postage.” In addition to the mailbox monopoly statute, in the 1R@8kville
Remindercase a federal appeals court held that, under section 101 oB9,ttbe
Postal Service may "regulate the uses to which mail redeptmay be put’ and bar
a householder from allowing a private delivery services to makeof a mailbox in
any way. Thus, the Postal Service may be authorized to establish a maibopaty
by administrative order without depending upon the authority of thdboxai
monopoly statute. In the Domestic Mail Manual, the Postal Serviseatlapted
regulations which declare that "no part of a mail receptaclg be used to deliver
any matter not bearing postage, including items or mpldéeed upon, supported by,
attached to, hung from, or inserted into a mail receptacle” andaappesxempt

newspapers from the mailbox monopoly prohibitions in limited circumstances.

The Postal Accountability and Enhancement Act of 2006 limited thealPost
Service’s rulemaking authority in certain respects. The PARFaiently repealed the
authority of the Postal Service to adopt regulations definingabygesof the mailbox
monopoly law in Title 18. In addition, new section 404a prohibits the PSstaice

11618 U.S.C. §8§ 1702, 3559, 3571 (2000 & Supp. V).
17 Rockville Reminder, Inc. v. United States Postiv&e, 480 F.2d 4, 7 (2d Cir. 1973).
18 Domestic Mail Manual §§ 508.3.2.1, 508.3.2.10,.30811 (May 12, 2008, ed.).
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from adopting regulations which preclude competition in a way tleattes an unfair
advantage. The Commission is authorized to adopt such regulations tmenptais
prohibition. The Commission has not issued regulations under section 404aeDespit
the PAEA’s limitations on its rulemaking authority, the Postalige has continued

to maintain regulations implementing the mailbox monopoly statute egdating

use of the mailbox.

Some policymakers may consider the current mailbox monopoly Isatigfactory
and should be continued without change. The Postal Service has afbued®ES
['private express statutes” or postal monopoly statutes] and madboess rule
should be preserved as i8."Other policymakers, however, may consider it
appropriate to reexamine whether the Depression Era conditions ahigated the
mailbox monopoly law are still applicable today. Some policymakeay also
consider it appropriate to reconsider the authority of the Postaic to limit access
to the mailbox on its own, i.e., without depending the mailbox monopoly estatut

Some seemingly plausible modifications to the status quo are described below.

5.3 Option 1. Authorize the Commission to regulate ass to the

mailbox

The system of private mailboxes is a public asset in the sleaisi was built by the
people at the request of, indeed the requirement of, the federahgwrdr While the
system of private mailboxes was originally built to faatkt delivery of items
delivered by the Postal Service, the United States is now bountiéofpgta network
of public and private delivery services. As the FTC explains, aligwhe network of
public and private delivery services access to the private masgigstem would
generate economic benefits by reducing the cost of delivepyibbgte companies. At
the same time, permitting private companies to deliver to mathaould raise a

number of foreseeable problems.

These competing considerations appear to imply that the publieshteould be

advanced by authorizing the Commission to weigh the risks and beriedltsvaing
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private operators access to the mailbox in appropriate circumstandevith suitable
safeguards. As outlined by the FTC, these safeguards might irsduteor all of the

following:

» allowing consumers to decide whether or not private carriers may delitreitt

mailboxes;

* requiring consumers to take relatively simple and inexpensive actionsauch
inserting a divider into their mailbox to create a separate section for
outgoing USPS mail) to alleviate any increase in the cost of USPS

collection;
 limiting access to private express carriers that satisfginestiteria,

e requiring private carriers to cooperate with the Postal IngpeService in

investigating mail-related crimes;

* retaining exclusive access for the Postal Service to locked clusterhoxe

5.4 Option 2. Authorize the mailbox owner to contrdié¢ mailbox

The case for allowing the owner of a mailbox unfettered control biemailbox
rests squarely on the view that "a man’s home is his castlshauld be. In his
dissent in the only Supreme Court case to consider the mailbox monapstige J

John Paul Stevens eloquently supported the rights of the mailbox owner as follows:

The mailbox is private property; it is not a public forum
to which the owner must grant access. If the owner does
not want to receive any written communications other
than stamped mail, he should be permitted to post the
equivalent of a "no trespassing” sign on his mailbox. A
statute that protects his privacy by prohibiting
unsolicited and unwanted deposits on his property
would surely be valid. The Court, however, upholds a
statute that interferes with the owner's receipt of
information that he may want to receive. If the owner
welcomes messages from his neighbors, from the local

19 postal ServiceReport on Universal Postal Servige

120 Federal Trade Commissiofccounting for Law$0.
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community organization, or even from the newly
arrived entrepreneur passing out free coupons, it is
presumptively unreasonable to interfere with his ability
to receive such communications. The nationwide
criminal statute at issue here deprives millions of
homeowners of the legal right to make a simple
decision affecting their ability to receive

communications from others.

The Government seeks to justify the prohibition on
three grounds: avoiding the loss of federal revenue,
preventing theft from the mails, and maintaining the
efficiency of the Postal Service. In my judgment, the
first ground is frivolous and the other two, though valid,
are insufficient to overcome the presumption that this
impediment to communication is invalid.

If a private party—by using volunteer workers or by
operating more efficiently—can deliver written
communications for less than the cost of postage, the
public interest would be well served by transferring that
portion of the mail delivery business out of the public
domain. | see no reason to prohibit competition simply
to prevent any reduction in the size of a subsidized
monopoly. In my opinion, that purpose cannot justify
any restriction on the interests in free communication
that are protected by the First Amendment.

To the extent that the statute aids in the
prevention of theft, that incidental benefit was not a

factor that motivated Congress. . . .

Mailboxes cluttered with large quantities of written
matter would impede the efficient performance of the
mail carrier's duties. . . .

But as Justice Marshall has noted, the problem is
susceptible of a much less drastic solution. . . . There
are probably many overstuffed mailboxes now—and if
this statute were repealed, there would be many more—
but the record indicates that the relatively empty boxes
far outnumber the crowded ones. If the statute allowed
the homeowner to decide whether or not to receive
unstamped communications—and to have his option
plainly indicated on the exterior of the mailbox—a
simple requirement that overstuffed boxes be replaced
with larger ones should provide the answer to most of
the Government's concern.
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. . . Conceivably, the invalidation of this law would
unleash a flow of communication that would sink the
mail service in a sea of paper. But were that to happen,
it would merely demonstrate that this law is a much
greater impediment to the free flow of communication
than is presently assumed. To the extent that the law
prevents mailbox clutter, it also impedes the delivery of
written messages that would otherwise take ptace.

Similarly, in 2003, the President’'s Commission on the United SRdstal Service
indicated its sympathy with rights of the mailbox owner: "@@mmission firmly
believes that individual customers should have the final say oversatzebeir
mailbox, and that such access should be granted only with their expressnt and

only if it in no way jeopardizes universal service."

The concept that the owner of a mailbox should be able to control hisnaiNyox
extends beyond the scope of the mailbox per se. The objective ofrglosaipients
control over what they receive is also reflected in the moveroehimit delivery
unwanted advertisementsLack of control over the mailbox may have simple but
serious consequences. Consider, for example, the householder who isvggyrigra
few days and wishes first class mail to collect in herlboai without accepting
advertising mail that clogs the mailbox and results in non-delivery of fass chail.

121 United States Postal Service v. Council of GreeghTivic Associations,453 U.S. 114, 152-55
(1981) (J. Stevens, dissenting).

122 president’'s CommissioEmbracing the Futur@6.

123 5ee e.g http://www.catalogchoice.org/; https://www.ditewil.com/directory/mail_preference.
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6 Final Observations

This chapter offers final observations of the team of experésrdded by the George
Mason University School of Public Policy. A review of the histetgtus, and future
need for a universal service obligation, postal monopoly, and mailbox monopoly
opens a Pandora's box of postal policy issues. In these several, siedies/e tried,
pursuant to the requirements of the Commission, to identify and ewathat
historical, legal, and economic factors presented by such a reewere not asked

to integrate this material into final recommendations, and thigtehahould not be

mistaken as such.

Nonetheless, we recognize that a full statement of the iasigethe arguments can
become so cumbersome and complex that it is difficult to discerfotbst for the
trees. This is unfortunate because, amidst the proliferation of tatlamd sometimes
arcane detail, the fundamental reality is our national post&rsiy—a great American
institution—now faces clear and present challenges. To dassistommission and
other policymakers in further deliberations, therefore, this laapter offers a few
summary observations on the big picture that seems to emergeotnomiverse

analyses.

6.1 Role ofa USO

The public post office in the United States was founded as a publiceseln this
respect the American Post Office was fundamentally diffefemh its British
predecessor, which was born in the troubles of seventeenth century England as way of
allowing government to control and inspect personal communications. Tdieabri
mission of American Post Office was to join widely scattgrarts of the country by
spreading news of current events. In the first decades of tio@'sdtistory, the Post
Office was the television and radio and Internet of the day. Inptm®d, outside a
small circle of wealthy individuals, letter mail in the UxitStates was mainly a
means of conducting business. In the middle of the nineteenth cetitarygost
Office acquired a second crucial public service function, axahduit of personal
correspondence. After the final triumph of “cheap postage” in 1881Ptst Office
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united the populace into a single national community by providing famdable
means for the exchange of correspondence. It was the telephone gritboelland
email system of that day. In 1912, the role of the Post Off@ae extended a third
time, to include distribution of parcels to rural America. Pgpost became, it might
be said, the FedEx and UPS of that still later day.

As these analogies suggest, however, the public post office of iwdene of
these things. Today, the U.S. Postal Service is both less andhanrthe public post
office of early twentieth century America. It is less in the sengdlipePostal Service
is not the only or even the primary supplier of critical news @mdmunications
services, even though it may still be a very important supplierepf important
services. The Postal Service of today is more than its twentieth céoreiogar in the
sense that much of its activities now fall outside the realmeatral infrastructure
services and more in the realm of commercial business sengoece 1971, the
Postal Service has developed into a more business-like entetpisemoreover,
only one of several enterprises providing national transmission duatex

communications (physical and nonphysical), envelopes, and small parcels.

The question posed by consideration of a universal service obligatiovhas
public serviceslo the American people need and expect from the postal and delivery
services sector other than to operate in an efficient mannerdgoydihe demands of
customers, the offerings of competitors, and institutional selfaster Much of
sections 101 and 403 of Title 39 requires that the Postal Serviceuaepostal
services in an efficient, competent, and business-like fashionn @eeincreasingly
competitive and commercial environment in which the Postal Serviceatepge
efficiency and business-like competence do not seem to be “peblices.” They
are virtues that the Postal Service must cultivate in its @Nrngerest. There is no
reason to doubt that the Postal Service will operate in aseeffiand business-like
manner as possible within its special regulatory framework. Indeed, a ge®dauld
be make that the Postal Service should be given more freedomptmdet its

changing environment. This is, of course, the general position of the Postal Service
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One can make a plausible case that there are no public sehatesll be needed
by the American people beyond those that would be supplied by the Bestale
operating in an efficient and business-like manner unhindered byfispegal
obligations. Unlike in the early days of the nation, the national tratadjmor

infrastructure and the delivery services sector are well-dpgdl There is no reason

to believe that any portion of the country will lack some sortcoéss to the national
community. Large private parcel and express companies have deleiuoe
innovative and ubiquitous delivery systems without legal compulsion. Food
medicine are distributed to every part of the nation without a salveservice

obligation. If Congress were to end the service requirements inpgirepaiations

riders and the price caps adopted in the PAEA, the Postal Sexidd still, we are

confident, exercise its discretion in a reasonable and competent nndnme

government, as owner, could still ensure high quality of leadershipagmablic-

spirited orientation through its selection of Governors. The role o€tramission

could be focused on monitoring the results. In many ways, such an eppvoald

represent the logical extension of the Postal Reorganization Act of 1970.

Traditionally, however, the American people have asked for fnome the postal
system than efficient business-like operations. Congress triedtitulate the
something more in criteria set in sections 101 (postal policy), g&3e(al duties),
3622 (rates), and 3623 (classes) of the Postal Reorganization AcpddiBc text of
these sections was cobbled together from diverse sources: a 19%@&tae@as, in
essence, a guide for setting postage rates; a 1916 appropript@mnsion that
resulted from Congressional frustration with the Wilson Admirtisings approach
towards the rural free delivery program; and new provisions withjpetific postal
antecedents. These provisions of the 1970 act should not be interpregelitenalry
than they were intended; they expressed a general philosophy,spetiéic set of

obligations.

In broad terms, the more-than-commercial public services envislpnéhe Postal
Reorganization Act might be boiled down to two fundamental goalg, #iespublic
post office was expected to provide key services at affordatde veith a higher

level of reliability, continuity, and uniformity than might be exgectrom a normal
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commercial market. Second, the public post office was expected vale@rmore
service to some portions of society than would be provided by a normaieroral
market. The first goal was systemic; it represented goveramnmentervention to
shape the overall quality of postal services. The second goalupptemental; it
represented extension of the postal system to portions of the popukationould

not otherwise served or not served as well.

A formal “universal service obligation” could serve to define thee cof public
services which government would continue to require from the nation&hl pos
system, a distillation of this longstanding public service traditboriJSO would
represent a government commitment that the national postal system will prariele m
than efficient, business-like services. At the outset, however, it&hmulccepted
that a USO commitment could be costly and that the money will toageme from
somewhere. The source could be either general taxes orstessed to users of the

postal system by means of a monopoly or specific charges.

The Postal Service has argued, in effect, that it should bested to define and
provide the public services core of the modern delivery servicestinfcture as a
matter of its own discretion. In our view, this does not seem to bbketteway for
government to ensure provision of public services. The commitment d?dbel
Service to public service is not in doubt. However, as the Postat&éself notes, “
the reality is that there are alternatives to every paamail.” In the increasingly
competitive and interdependent world of delivery and communications egrvic
seems likely that the Postal Service will be, and should beyatedi to operate in as
efficient and business-like manner as possible. If government coadide postal
services—whether provided by the Postal Service or other operatwsid-sleviate
from efficient, business-like operations to achieve public service goals hinenrest
way to achieve this end would seem to be to define the public seeguegements

clearly and to provide for compensation commensurate with those requirements.

6.2 Administration of a USO

If Congress wishes to introduce a USO in the postal sector, themosteappropriate

course would appear to be to define the public policies to be pursued anegtele
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to the Commission the responsibility for implementation. Congressotiswell-
equipped to define and administer a specific universal service aitigat
Specification of the universal service obligation will necelsamvolve trade-offs
that raise complex accounting and costing issues. Since the gadial is evolving
rapidly, the details of the USO will have to be updated periodicdllyile Congress
could create and equip specialized subcommittees to perform thgls® it is
doubtful whether this would be the best use of Congressional resouotgse€s has
already established the Commission as an expert body to admajstetion of the
public service responsibilities imposed on the postal system, therament to
maintain affordable, cost-based, non-discriminatory rates. Thenfxsmion has
discharged this responsibility well for more than three decad€anfress wishes to
adopt a fuller specification of the universal service obligatiossaated with the
postal sector, then the most practical course—in our view, thepaatyical course—

would be administration by the Commission.

The obvious approach for administration is to adapt the model of remegigtion
explicitly employed in the telecommunications sector and intigliadopted in other
sectors. The Federal Communications Commission today ensures universa
telecommunications service by designating one or more telecomatons
operators as providers of universal services in appropriate aneasnsuring these
operators are compensated for the cost of maintaining universatesemwhere
necessary. Similarly, the Department of Transportation suppoitnwate airline
services by contracting with private air carriers to providevices to small
communities. Without suggesting that either system is peftfett, ensure universal
services by means of a transparent and impartial administrptveess. Such
precedents would have to be adapted with care to the specific tehigtas of the
postal industry. Nonetheless, the advantages of building upon well knownstetl te

administrative concepts seem clear.

6.3 The scope of the USO

If Congress wishes to introduce a USO in the postal sebtm, what should be the

appropriate scope of the USO? In the modern world of delivery and goitations

GEORGE MASON UNIVERSITY NOVEMBER 2008



PoLicy OPTIONS 100

services, what is the “public services core” that should be assugattlition to the
array of services that may be expected from public and progeeators acting in an

efficient and business-like manner?

At the outset, it appears useful to keep in mind the distinction batagstemic
and supplemental public services. As a general proposition, we bdhare
government should be cautious about commitments to ensure systemic public
services, that is, services that are broadly and significabditer than or different
from what the market will produce on its own. For example, six-adiyaty may
seem a desirable attribute of the postal system in the dbditdacif the market
demand is for a lesser level of service, then it does not ssasible for government
to try to force American mailers to buy more postal senheg teally want or need.
Likewise, expensive overnight service should not be mandated if maitsukl
generally prefer the lower costs associated with two-daycee Overall, the postal
system should meet, not exceed, the needs of mailers, and the péstaveomplish
this end is to allow the Postal Service and other providers of delservices to
manage their businesses efficiently.

This is not to say that there is no role for public servigellegion at the system
level. The Commission can facilitate the market by requiragsiparency concerning
prices, access, delivery features, and quality of servicesed®pon of users’s rights is
another system-wide public service attribute that might beirasbered by the
Commission. If universal postal services are provided by private companiefi as w
the Postal Service—perhaps on a contract basis—then system-wide seivice
requirements could be extended to them as well. Likewise, the Gsiomicould
require suppliers of universal services to interconnect and ihterac cooperative
manner. The role of the Commission would to consider long term Vraprents to

the system that might fall outside the short term interest of operators.

The second general category of public services involves extenssemnates to
portions of the population that might not otherwise be served. This isctin
implicit in “the postal principle” cited by economists and poétitheorists of the

early twentieth century. For most of the last two centuriesgolrernment supported
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an extra measure of postal services in rural areas. fbbiss is now largely
inappropriate, because, while there are exceptional circumstanagdy(in Alaska
and Hawaii), in general, rural areas are not significamiye costly to serve than
urban areas. Today, the portions of the system that might be cedsejgpropriate
for extra service are those with relatively higher unitvdel costs because they have
relatively little mail. These tend to be poorer neighborhoods, whatban or rural.

A second group that might be considered eligible for more-than-caiahe
protection are individual households, both as mailers and receivers of mail.

With this preliminary distinction in mind, how could the public service® of the
modern postal system be described in terms of the seven service elememisrsal
services described earlier? Without trying to answer alesswe will try to list some
key points that, it seems to us, may be useful to orient further discussions.

It seems reasonably clear the geographic scope of universates should be
described in realistic terms. These should probably build upon the testoractices
of the Post Office Department and Postal Service.

The issue of what services should be afforded a USO guarantealifécult
guestion. Given the possibility of committing government funds, the changiture
of the postal market, and the difficulties of withdrawing USQustaince conferred, it

seems likely that the list of USO products should be drawn cautiously.

The one product for which USO status seems clearly approsigiagle-piece
first class mail. While collection and distribution of lette&ssnot as vital as it once
was, it remains an critical element of the communicationssinfreture. Most people
would likely agree that it is still important that the lettiestribution system should be
affordable and have a higher-than-commercial level of relighbitibntinuity, and
uniformity. Even a sharp drop in the demand for single-piecediass mail would
not likely affect the need for government to ensure this servioeeder, the first
class mail system—if priority mail is considered an extension of fassenail— can

provide timely distribution of all types of postal items.

The next most important service from a public service perspedilikely the

distribution of periodical publications regarded as a special dlassat a discount
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compared to first class mail. The first crucial public sendgontribution of the Post
Office was distribution of news about current events. For two cesfufiongress has
continued to emphasize the importance of postal distribution of theeratasdied in
“periodical publications.” Since the development of radio in the 1920sipdigsdn of
news has gradually shifted to electronic media. Broadcastaiecinedia, however,
is not well suited to the dissemination of all types of neim$ormation gathered by
the Commission in the public proceedings associated with this atgdgs strongly
for the continuing importance of postal distribution of (1) news of esteto small
communities and rural residents and (2) to a small but wideltesedtaudience for
which the broadcast media were not well suited. Looking aheadyst be said, the
future role of periodical publications is less clear as the clpebiof the Internet

expand.

The third most important public service product may be singleegeccel post.
Here, the question is whether the government should guarantee, on a idationw
basis, a low priority, low cost product for transmitting individualcpls in addition
to priority mail. There is no readily apparent answer to this guresAccording our
survey, 60 percent of households send fewer than 10 parcels per yagroiMiaese
are likely sent by priority mail rather than parcel post.hia future, a government
guarantee of priority mail service may suffice to ensurentteds of the American
people for single-piece parcel services. Alternatively, a govemhrguarantee of
single-piece parcel post might obviate the need for ensuring giregle priority mail
service for parcels above certain weight. This question seppr®priate for more

investigation.

A fourth product whose universal availability might be consideregrgml to
society is express services. For many people, it could be hbaavailability of
express service is now more important than the availabilipedbdical publication
services. The main argument against considering express seswctdSO product is
that there no evidence that society needs more-than-commencialeskevels or
extension to a more-than-commercial service coverage. |limdu&et supplies the

needs of society, then express services should not be listed a®© grd8uct.
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Nonetheless, the case of express services well illustrateshieoshanging landscape

of delivery services and the evolving needs of society.

The case for including other products in the list of universaices is even less
apparent. As distribution of news has gradually shifted to electno@ita, publishers
made the case that the postal privileges traditionally extermdedws publications
should cover all “educational” materials. The high-water marthisf effort was the
report of the Senate Advisory Committee in 1954. Educational mategiad
undoubtedly important, but it is not evident that the needs of societyhéor
transmission of such material exceed what can be expected afreommercial
delivery services market. Likewise, nonprofit organizations play ey kole in
society, but their postal needs do not appear to differ from advertising mailarage
(This is not to suggest the discounted rates for nonprofit items dshioal
discontinued, but it does suggest that revenue forgone for such discooulis Ise
paid from public appropriations as originally provided in the Postard@aization
Act.)

These considerations imply that a definition of the range of umiveervices
should not follow the European approach of defining a class of objeqibysjcal
characteristics alone. The universal service obligation shouldité&eaccount as

well the type of service to be provided and public need for such service.

The access and delivery elements of universal service pdrtastantirely to the
extent to which there is a public interest in giving individual erailand mail
recipients a level of service protection that exceeds thatwostal Service is likely
to provide in its own interest. The general tendency over the l&s tlecades has
been for the Postal Service to reduce the quality of accebsl@ivery, thereby
increasing the burden on individual mailers and mail recipientee sending and
receiving of mail. The Postal Service would like to reduce fuittie number of post
offices and is increasingly tail