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Summary

The purpose of this study to provide a comprehensive account of the development and current
status of federal laws that today grant the United States Postal Sewlics\we rights in the

carriage and delivery of mail. The "postal monopoly” gives the Postal 8erwimonopoly over
thecarriage of letters It is one of the most ancient legal concepts to be found in the statute
books of the United States. Current law may be traced directly to an EnglisiiL&60ofThe
"mailbox monopoly" gives the Postal Service an exclusive rigtiepmsitmail in private

mailboxes. It applies to all types of mail, not only letters covered by thal peshopoly. The

mailbox monopoly law is comparatively recent in origin; it dates from the 1930s.

English origins

The British postal monopoly and the British Post Office were born together in the
unsettled times of the mid-seventeenth century. The postal monopoly was not establishe
support the post office so much as the other way around. The government messengeras/stem w
opened to the public—creating a public post office—in order sustain a monopoly on
transmission of private correspondence. In the early days, the fear whatnotépendent post
offices would "ruin one another” (as Blackstone would later suggest) but undénmine
government. Over time, however, the government monopoly became profitable, and the Post
Office, a division of the Treasury, became a significant source of deaeeeaue. In effect,
postage was a tax on communications, not unlike its fellow revenue source, the stamp ta

legal papers.

British law prohibited both private carriage of letters and packets afsléttehire and
establishment of private systems of posts for the transmission of lettigpackets of letters.
There were five traditional exceptions of the British postal monopoly: foratieage of cargo
letters, letters of the carrier, letters carried by private handeefrand letters carried by special

messenger.

Early American postal laws

Although early American postal laws were derived from English precgdbely soon

assumed a more democratic and peculiarly American flavor.
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The Post Office was founded by resolution of the Continental Congress on July 26, 1775.
The Articles of Confederation, adopted in 1777, gave the federal government a monopoly over
the carriage of letters between the states. The first postal act, amoedadopted by the
Continental Congress in 1782, included a jumbled version of the English postal monopoly laws.

After independence from Great Britain was won, a new Constitution was adopted tha
authorized Congress "to establish post offices and post roads" but did not qrestia a
monopoly. The postal act of 1794 continued the proscription against establishment of private
postal systems for transmission of letters. A postal system was dyigirsries of relay stations
established for the rapid conveyance of letters by foot messengers oedhodats. By the
1790s, postal systems included other forms of regular, staged transportatidlagimaches,
packet boats, and even sleighs. After 1794, the early postal laws did not prohibit @uikiatgec
of letters by travelers even for compensation. Masters of inbound internatieselsyand later
domestic steamboats, were required to deliver letters to the post officepatttbéentry,
although this duty did not apply to passengers. There was no outbound international postal
service, and outbound international letters were not subject to a postal monopoly. Althoug
different provisions of different laws at different times variously dbsdrthe scope of the
monopoly as "letters” or "letters and packets" or "any letter degpasther than newspapers,
magazines or pamphlets,” a federal court in 1831 was seemingly correct udaugpthat the
scope of the American monopoly, like the English monopoly, extended only to letters and

packets (or small bundles) of letters.

Development of current postal monopoly statutes, 1840s to 1880s

In the 1840s, the postal world was shaken by emergence of the "cheap postage”
movement and the simultaneous rise of "private express" companies. A popukafayutcr
sharply reduced letter rates was set off by the reduction and simglificditietter rates in
England in 1840. Private express companies followed from the development of railroad and
steamboat lines, which allowed passengers to easily and quickly casry fedim one city to
another. Indeed, although not fully appreciated in the 1840s, the threat posed by raildoads a
steamboats was more fundamental than facilitation of private expresseste@m-powered
transportation revolution would eventually render obsolete the "postal servites'is, the

systems of relay stations—which were the original raison d’étre of the Hizgt. O
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Between the 1840s and the 1880s, the United States enlarged and transformed the Post
Office. Its main job slowly shifted from management of an intercity tratesjpam network to
management of collection and delivery services capable of providing intagoitell as intercity
mail delivery. If, for the average citizen, the early Post Office loontge las the regular source
of worldly news, the modern Post Office became even more important astipedatical and
inexpensive medium for keeping in touch with distant family and friends and conducting
business across the nation. The postal monopoly statutes were reshaped tdprogset t
missions of the Post Office.

By the 1880s, a legal framework for a modern industrial post office had replagl a |
framework based on the premises and processes of a pre-industrial posCoiéap letter
postage was introduced by the acts of 1845 and 1851. Collection and delivery serkéces we
enabled by the act of 1851 and, most importantly, by the free city delivery setwickiced by
the act of 1863. By 1890, the city delivery system included 9,006 carriers operatmg54
post offices. The postal laws were revised and codified in 1872, for the first tineel8i26. The
first multilateral agreement on international postal laws was adopted in 1874 otlkenm
classification system of mail was added by the act of 1879. National and locatyskrvices
were substantially merged by the adoption of a uniform two-cent stamp foteatlity and local

first class letters in 1885, a rate that would last for five decades.

During this period, the postal monopoly statutes were reshaped into what iga#gsent
their current form. In 1845, the traditional prohibition against establishing privateity relay
or "postal" services was extended to preclude intercity "private expgesstes as well. In
1861, postal monopoly provisions were extended to prohibit "penny posts," i.e., private intracity
collection and delivery services. In each case, Congressional action followedasssulc
prosecutions under prior law. In the 1860s, the postal monopoly over inbound international mail
was reinforced and its prohibitions extended to cover outbound international mail. aghevel
postal code of 1872 gathered these changes in the postal monopoly statutes into aesat of fif
statutory provisions. The postal code of 1872 was reenacted as part of the Reusesd &tat
1874, a codification of the entire body of U.S. statutes.

The postal code of 1872 also had the effect of strengthening the postal monopoly statute

in several respects. Most significantly, Revised Statutes section 398a@ns28 of the 1872
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code) of the new code combined several strands of prior postal monopoly laws to bectime an a
purpose postal monopoly provision. R.S. 3982 applied restrictions on intercity private expresse
to intracity messenger services and visa-versa, and restrictions on dapesditons were

applied to international commerce. Private carriage was prohibited on anyl Ypagtd' a term

which Congress had previously declared all to include waterways (1823) anbicabsa(1838)

in addition to pathways actually served by the Post Office. In 1883, the PostQfiimeopoly

over local intracity collection and delivery was secured by the judicial rd@duhe last private
penny posts. In 1884, Congress declared, "all public roads and highways while kept up and
maintained as such are hereby declared to be post routes.” In this manner, R.S. 3982 becam
general bar against private carriage of letters and packets on anyrpadligvater way, or

railroad in the United States.

In the postal code of 1872 the various phrases used to define the scope of the postal
monopoly in prior laws were replaced by a single standard phrase: "tttepackets.” In the
decade and half following enactment of the 1872, official interpretations of thpaostal
monopoly law by the Attorney General and the Post Office Department eefflaat
understanding that the revised postal monopoly covered only "letters" since tipatdetin
this context was deemed to refer to a packet of letters. Thddtemwhile not clear in all
cases, was interpreted to include personal correspondence (or the idea that coageon us
attaches to the tertatter) but not to include certain types of commercial documents subject to
first class postage, i.e., documents which were "wholly or partly in writitgchwbut did not, in

the words of international postal agreements, "partake of the nature of pemoespondence.”

Growth of the Post Office's interpretation the postal monopoly and its administratiye role

adoption of the mailbox monopoly statue, 1890s to 1960s

By the 1960s, the Post Office had grown into a universal national service thatedelive
letters, periodicals, advertisements, and parcels to every address indheusatally five or six
days per week. The legal framework for the Post Office had been modifiedlargkd but not
fundamentally changed. Only in 1960 were the amendments to the postal law since 1872
collected into a new postal code.

Over this period, the fifteen postal monopoly provisions of the postal code of 1872

(incorporated in the Revised Statutes of 1874) were consolidated into thirteen provisiens. Se
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were included in the first criminal code, adopted in 1909, and reenacted in the second crimina
code, Title 18 of the United States Code, adopted in 1948. Six of the postal monopoly statutes of
Revised Statutes were incorporated into the codification of the postal laws inrL969. |

process, these provisions were reworded but not substantively changed. Onigl#tnesy

minor substantive changes were made in the postal monopoly statutes between the 1890s and
1960s. First, in 1909, Congress clarified the right of a company to carry letéirsg &b its

"current business" (confirming an interpretation of prior law by the Atyo@eneral). Second,

in 1934 Congress limited to twenty-five the number of letters that a specs¢mges may carry

out of the mail. Third, in 1938, Congress widened the exception from the postal monopoly for
government stamped envelopes to include envelopes with postage stamps or metesied indici

affixed and cancelled.

During this period, the most significant changes in the postal monopoly law were
administrative in nature. In broad terms, the administrative position of the figsttGwards

the postal monopoly statutes evolved in three phases.

Thefirst phasewas the development of a more expansive interpretation of the postal
monopoly statutes. In 1890s, the Post Office interpreted the postal monopoly staiadiés tor
curb the practice of railroads which routinely transported out of the mails langae®bf
documents exchanged among different railroads and associated companies. Althagghdhe r
the railroads to transport a substantial portion of "railroad mail" was ultiynatcognized by
Congress and the courts, legal disputes with the railroads provided the inisdbbasbroader
definition of the crucial term "letter.” In the 1910s, Post Office Solicitdli&kh Lamar issued a

series of opinions that set out a legal rationale for interpreting tha™letb@opoly to include
transmission of all "live, current communications,” an approach that he argued dhalucte
first class mail and at least some third class mail. Opinions by latert@aliapplied Lamar's
analysis to classify various types of items as in or out of the postal monopolyy wstraut

identifying any specific legal basis for doing so.

Thesecond phaswas the assumption by Solicitor Karl Crowley, during the Great
Depression of the 1930s, of a capacity to expound upon the scope of the postal monopoly
authoritatively. Previous Solicitors had taken the position that the Post Officeraiuhterpret

the postal monopoly statutes authoritatively since they were penal in nature afat¢her
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administered by the Attorney General. In this view, the proper role of thet&olvas to advise
officers of the Post Office but not the general public. Faced with large declined Wolame
and rising competition, Solicitor Crowley published a pamphlet for the general pidisic,
Private Express Statutethat normatively described a broad interpretation of the postal
monopoly statutes. He also claimed a broad monopoly for the Post Office in numeabus leg
opinions addressed directly to mailers, another innovation. Bolstering the atitreréas of the
Post Office's administration of the law, Solicitor Crowley began the peacticiting earlier
Solicitors' opinions as legal authority for rulings on the scope of the postal monopoly

During this second phase, thailbox monopoly statute@as also adopted in this period.
During the height of the Depression, in 1932, Congress raised the postage ratier$oyeb0
percent, from 2¢ to 3¢. Utilities and department stores began to use their own employee
private messenger companies to deliver statements of account, circligretdiTo counter
this trend, Congress reduced the postage ratedalletters back to 2¢ in 1933. When this did
not appear sufficient to protect Post Office revenues, Congress, in 1934, adopteitbtine ma
monopoly statute prohibiting messenger services from depositing mailalée matrivate

mailboxes.

Thethird phasen the evolution of the Post Office's approach towards administering the
postal monopoly was the transcription into federal regulations of the broad vibes pdstal
monopoly statutes espoused in the postal monopoly pamphlets and selected Solicitors. opinions
Since early in the nineteenth century, Post Office regulations had provideddittence on the
postal monopoly beyond a repetition of Congressional statutes. However, in 1952 Sabigitor R
Frank gave the postal monopoly pamphlet a more formal style, added legal citatinstitled
the pamphletRestrictions on the Transportation of Lettefhis revised pamphlet then served as
the basis for regulations on the postal monopoly issued in 1954 as part of a geneoal oévisi
Post Office regulations. A revision of the rulemaking authority of the Postntastaral in the
postal code of 1960 apparently strengthened, seemingly inadvertently, the Ruaess Offim to

legal authority to adopt substantive regulations defining the scope of the postal monopoly

Thus, by the 1960s, the Post Office had assumed the authority to issue legally binding
interpretations of the postal monopoly statutes by means of regulations and Iegeisofdihe

Post Office's interpretation of the postal monopoly statutes was based on theephaiinihe
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termletter as used in the postal monopoly statutes included anything conveying live, current
information between sender and the addressee. At the same time, the Posti€officterpreted
the "letter" monopoly to exclude several types of items which conveyed liventurformation
including contracts, bonds and some other commercial papers, legal papers, go@trnment
documents like birth certificates, catalogs, newspapers, books, drawings @s)dineddressed

circulars, and data used for the preparation of bills.

In retrospect, it appears possible for reasonable persons to question the sourtdaess of
Post Office's elaboration of the postal monopoly statutes during this periodtogsllmpinions
grounded in questionable legal analysis were prepared with little transparehttyen cited as
legal authority years—often decades—atfter they were written, loagtaé possibility of
meaningful judicial or congressional scrutiny. In this process, inconsisteait&sliopinions
were largely ignored. Pamphlets that presented a simplified view of the pastapoly to
discourage competition in a time of economic emergency were ultinpaehulgated as federal
regulations. Although initially reluctant to rule authoritatively on the postal mopapatiutes
because of their penal nature, Post Office lawyers gradually adopted acthose \aew of their

role.

Postal Service administration of the monopoly laws, 1970 to 2006

Between 1970 and 2006, the Postal Service became a more business-like, commercial
organization as envisioned in the Postal Reorganization Act. Mail volume increastatsaibs

and advertisements became an increasingly important component of the mail.

In this period the nature and scope of the postal monopoly law changed significantly by
virtue of the adoption of new postal monopoly regulations in 1974. The 1974 regulations
effectively extended the scope of the postal monopoly statute to include all types of
correspondence, commercial papers, newspapers and magazines, addressszhashisrt
books, and other tangible objects bearing textual information except for item#eys roatypes
of carriage excluded from the monopoly by administrative regulation. The legdbke to
these regulations was the Postal Service's questionable interpretatstatof@ry provision
originating the nineteenth century that authorized the Postmaster Gersrgpend the stamped
envelope exception to the postal monopoly. The Postal Service's interpretation ajisi®pr

was not reviewed by the courts. In the only substantial judicial review of titienkecgy of the
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1974 postal monopoly regulations, the 18/BCMU case, a federal appellate court—armed with
a less than complete history of the evolution of the postal monopoly law—sustained the
regulations as a valid exercise of the Postal Service's rulemaking guithsofar as they

included advertisements in the definition of "letter."

After theATCMU decision, the Postal Service extended its administrative suspensions of
the postal monopoly in several instances, the most important of which were the susgension f
urgent letters in 1979 and for international remail in 1986. These suspensions paved the way for
development of private express document services and, ultimately, for postalireteunope.
Although there were several postal monopoly court casesfaf@eMU, none touched on the

fundamental foundations of the postal monopoly statute or regulations.

The mailbox monopoly became more economically significant because tlaé $asice
increasingly shifted from door delivery to mailbox and clusterbox delivery. In th@R®&8ckville
Remindercase, a federal appellate court gave brought support for the authority of tHe Posta
Service to regulate the uses to which private mailboxes may be put. This cas® deysendent
on the mailbox monopoly statute and contemplates Postal Service authority ovailitiox that
exceeds the particular rights granted by the mailbox monopoly statute. In th€d@gdil of
Greenburg Civic Associatiorease, the Supreme Court upheld the constitutionality of the
mailbox monopoly statute. In this case, multiple opinions offer diverse philosophical

perspectives on the concept of a mailbox monopoly.

In 1994, Congress substantially increased the fines for sending a letterdig pxpress
in violation of the postal monopoly and for illegally depositing mailable matteprivate
mailbox by 30 to 200 fold. These increased penalties were the result of a generaizatde
of the criminal code and may have been inadvertent insofar as the postal monopoly laoxi mail
monopoly are concerned. Inexplicably, the penalty for operating an illegateoaxpress was

unchanged.

Postal Accountability and Enhancement Act of 2006 and current status of the monopoly laws

On December 21, 2006, the Postal Accountability and Enhancement Act (PAEA)
modified the postal monopoly law in significant respects. It created new syagutmptions to

the postal monopoly statutes: for letters charged more than six timesntipepsiee, for letters
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weighing more than 12.5 ounces, and for a grandfather exception that includesnsitimati

Postal Service regulations purported to "suspend” the postal monopoly. The PAEA also
apparently repealed the authority of the Postal Service to adopt substantivearegjula
implementing the monopoly statutes. Nonetheless, the Postal Service has ddotimaitain

both its postal monopoly and mailbox monopoly regulations. The PAEA vested the Commission
with new authority to administer elements of the postal monopoly statutes anctéotpeli

Postal Service's use of its rulemaking authority. A review of the intendottween the PAEA

and the complex legacy of the monopoly laws suggests several legal issueslfioandwers

are not self-evident. Since the Commission has not yet adopted regulations orsetherwi
addressed implemented these new powers, this study presents what is heagasdirninary

evaluation of the effects of the PAEA on the monopoly laws and the current statusdatims
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1 Introduction

The purpose of this study to provide a comprehensive account of the development and current

status of federal laws that today grant the United States Postal Sewlics\we rights

in the carriage and delivery of maiThe "postal monopoly" gives the Postal Service a monopoly
over thecarriage of letters It is one of the most ancient legal concepts to be found in the statute
books of the United States. Current law may be traced directly to an EnglisiiL&60ofThe
"mailbox monopoly" gives the Postal Service an exclusive rigtiepmsitmail in private

mailboxes. It applies to all types of mail, not only letters covered by thd postapoly. The
mailbox monopoly law is comparatively recent in origin; it dates from the 1930s.

1.1 Objectives and Organization

This paper has been prepared for the Postal Regulatory Commission (the §lommis
pursuant to requirements set out in the Postal Accountability and EnhancemeiR&j (P
enacted by Congress in 2006ection 702 of the PAEA requires the Commission to prepare a
report for Congress and the President on "universal postal service and the posiablsnin the
United States . . . including the monopoly on the delivery of mail and on access to mailboxes."
The report must include "a comprehensive review of the history and development odalnive
service and the postal monopoly, including how the scope and standards of universabservic
the postal monopoly have evolved over time for the Nation and its urban and rural areast"” It

also delineate "the scope and standards of universal service and the postal noojuey

! The author is an attorney in private practice iashington, D.C., and Adjunct Professor, George Maso
University, School of Public Policy, Arlington, \¢jimia. This paper was prepared for the George Mabuwersity
School of Public Policy in connection with a studgl by Professor A. Lee Fritschler and conductedHe U.S.
Postal Regulatory Commission. The generous assistamd encouragement of Robert H. Cohen, A. Ldsdhler,
Richard R. John, Christine Pommerening, and MicRaainitzky, and especially of Timothy J. May, are
acknowledged with gratitude, as is research assistaf Elizabeth Bahr.. All errors and other inféties are the
sole responsibility of the author. Comments or ections are welcome and may be directed to
jcampbell@jcampbell.com. © 2008 James |. Camplell J

2 postal Accountability and Enhancement Act, PutiNd. 109-435, 120 Stat. 3198 (2006) (PAEA). The
PAEA substantially revised Title 39 of the Unitet®s Code (U.S.C.). The United States Code isapeey the
Office of the Law Revision Counsel of the Housdrepresentatives. A complete edition is publisheshesgix
years with annual supplements. References to ##@® AEA version of Title 39 will be by citation the 2005
edition of the U.S.C., e.g., 39 U.S.C. § 601 (2&0Bupp. V). References to Title 39 as amended byPAEA will
be to the 2006 edition of the U.S.C., e.g., 39 0.8.601 (2006).
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under current law (including sections 101 and 403 of title 39, United States Code), antd curre

rules, regulations, policy statements, and practices of the Postal Service.

This paper is divided into eleven chapters. The remainder of this chapter defwibe
scope of this study. Chapter 2 recounts the origins of the postal monopoly in English law in the
seventeenth and eighteenth centuries. Chapter 3 explains how the early Amevieament
adapted English law to fit the needs of the new democracy. Chapters 4 to 6 descrjhexleow
the pressure of changes induced by improvements in technology, the postal monopeby statut
were reshaped and extended between the 1840s and 1880s until they assumed moreiror less the
present form. Chapters 7 and 8 describe the evolution of administrative intesprefdtie
postal monopoly law by the Post Office Department from the 1890s to the 1960s, a period during
which the national post office expanded its services to near universal avgilé&iikipter 8 also
describes the introduction of the mailbox monopoly in 1934 and other, relatively minor
amendments to the postal monopoly statutes. Chapters 9 and 10 continues the story of the
evolution of the postal monopoly law after the establishment of the Postal Ser¢Rel;,
focusing, in particular, on the Postal Service’s issuance of comprehensiaienpasbpoly
regulations in 1974. Finally, Chapter 11 looks at the current status of the postal monopoly laws

in the wake of amendments by the Postal Accountability and Enhancement Act of 2006.

1.2 Elements of the Postal Monopoly Law

As noted, this study deals with two interrelated legal concepts, the "pastapoly” and
the "mailbox monopoly.” Collectively, the federal statutes creating tinasenonopolies will be
termed the "monopoly statutes.” Postal laws are exclusively the provinegeoalf government;

there are no state postal statutes.

In this study, the terppostal monopoly statutesfers to a set of statutes—i.e., acts of
Congress—that now appear as thirteen sections of the United States Code.altiesedst not
use the word "monopoly,” but they grant the Postal Service an effective monopobhiiytprg
all persons except the Postal Service from providing certain types of aollect delivery
services. Prohibitions against providing, using, or assisting would-be competitoesRyjstal
Service are found in sections 1693 through 1699 of the criminal code, i.e., Title 18 of the United
States Code. In addition, the scope of the postal monopoly is modified by exceptionsrset out
the section 601 of the postal code, i.e., Title 39 of the United States Code. Sections 602 through
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606 of Title 39 pertain primarily to the authority of postal inspectors to search foeiaed s
letters carried in violation of the postal monopoly. The Postal Service, like the flost O
Department before it, refers to these criminal and civil statutes codligcas the "private
express statutes.” This study will instead use the phrase "postal monopabsSt@ refer to
these laws collectively because, technically, the statutory prohibiti@nssagperations by
private express companies, enacted in 1845, comprise only a subset of a broadeataétof st

prohibiting private carriage of letters and packets.

In summary, the statutes which create the postal monopoly prohibit any person from

establishing a service for:
e the transportation of letters and packets
e by regular trips or at stated periods

e over any post route (which under current law includes all public roads, waterways,
railroads, and letter carrier routes) or "from any city, town, or placeytother city,

town, or place, between which the mail is regularly carried.”

It is now well settled that the word "packet” as used in the postal monopolgstaigrs to a
letter of several pages (as this study will describe, in the past some geaseragued that the
word "packet" should be interpreted more broadly). Hence, the scope of the postal monopoly

cover only the carriage of "letters."

There are six traditional statutory exceptions to the postal monopoly. Thiesteate
below in the order in which they were adopted into U.S. law together with commonly used
shorthand labels:

(1) cargo letter letters which "relate to some part of the cargo”;

(2)  special messengeetters conveyed by "private hands without compensation, or

by special messenger employed for the particular occasion only;
3) private handsletters conveyed by "private hands without compensation”;
(4)  stamped envelopéetters enclosed in envelopes with postage affixed;

(5) prior to posting "delivering to the nearest post office, postal car, or other

authorized depository for mail matter any mail matter properly stamped”;
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(6) letters of the carrierletters which relate to the "current business of the carrier."

In addition, in 2006, the PAEA added three new statutory exceptions. These, with shorthand

labels, are as folllows:
(2) Price limit: letters carried for at least 6 times the stamp price;
(2)  Weight limit letters weighing at least 12.5 oz.;

(3)  Grandfather ruleletters within scope of services described by certain Postal

Service regulations as they existed on December 21, 2006.

The postal monopoly statutes have a long history. Key provisions date from the gostal ac
of 1872. The 1872 act was, in turn, a codification of earlier statutes, some based on &nglish |
going back to the seventeenth century. The last significant Congressional dethatg te
revision in the postal monopoly law took place in the Senate in 1845. Interpretation of the postal
monopoly statutes is complicated by their age as well as by the fact thatrdrg gersions of
the statutes have been altered from their original form by several reends. These
reenactments have "modernized" and standardized the style and organizatiqmra¥igiens
but obscured their original meaning. This study seeks to present clearlgtiease of
legislative acts leading to the current postal monopoly statutes and the dtemynegidence
that sheds light on what Congress had in mind in adopting these statutes, to the extent su
documents are available. Much of this history is obscure. Reasonable persams dan a
interpret this legislative story differently and come to different cormhgsabout how these
statutes should apply to current circumstances.

In addition to the statutes, the law of the postal monopoly includes administrative
regulations adopted by the Postal Service, currently set out in Parts 310, 320, and 959 of the
Code of Federal Regulations ( 2007 edition). These regulations have a long histdlty Hseye
were derived from administrative interpretations of the postal monopolyestasstied by the
Post Office Department and Attorney General in the last half of the ninetsntury and the

first half of the twentieth century.

Finally, from time to time, although relatively infrequently, the postal moyogiatutes
and regulations have been reviewed and interpreted by the courts. These judsi@hslalso

form part of the law of the postal monopoly.
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1.3 Elements of the Mailbox Monopoly

The "mailbox monopoly statute” refers to section 1725 of Title 18, a criminadesta
adopted in 1934 that forbids any person but the Postal Service from placing "mailabté ima
a private mailbox, i.e., the mailbox or cluster box from where most Americarger¢oeir mail.

This provision provides in full:

§ 1725. Postage unpaid on deposited mail matter

Whoever knowingly and willfully deposits any mailable matter
such as statements of accounts, circulars, sale bills, or other like
matter, on which no postage has been paid, in any letter box
established, approved, or accepted by the Postal Service for the
receipt or delivery of mail matter on any mail route with intent to
avoid payment of lawful postage thereon, shall for each such
offense be fined under this titfe.

Since the mailbox monopoly includes all mailable matter, its scope is broadene¢hzostal
monopoly, which covers only "letters and packets.” The history and interpnetétihe mailbox

monopoly is relatively straightforward compared to that of the postal monopoly.

The "mailbox monopoly law" also includes Postal Service regulations. Regslati
defining a mailbox monopoly are found in themestic Mail Manualan official set of rules for
domestic postal services issued by the Postal Séhiicgart, these regulations implement the
mailbox monopoly statute. In part, however, they also appear to establish a mailbox Ijnonopo

by regulation that is independent of the mailbox monopoly statute.

Only a handful of judicial cases have reviewed the mailbox monopoly law.

1.4 Prior Studies

There are relatively few studies on the development of the monopoly laws. The best
known study of the postal monopoly is a 1975 article by George L. Priest, a professoanéllaw
economics at Yale University. Priest's article focuses on motivationslyinganonopoly

legislation rather than on the specific elements of the law or the evolutidmafiatrative

®18 U.S.C. § 1725 (2006).

* Postal ServicedDomestic Mail Manuag 508.3 (May 12, 2008 ed) (“Recipient Servicesst6mer Mail
Receptacles").

GEORGE MASON UNIVERSITY NOVEMBER 2008



POSTAL MONOPOLY LAWS 19

implementation after 1872. Perhaps the best historical review of the legedres of the
monopoly is a 1968 monograph by Joseph F. Johnston Jr. Both articles are necesshbly date
the passage of time. Neither seeks to provide the comprehensive historicsicaealyired by

the PAEA?

® See the bibliography at the end of this papemforks of these authors.

GEORGE MASON UNIVERSITY NOVEMBER 2008



POSTAL MONOPOLY LAWS 20

2 English Precedents: Origin of the Postal Monopoly

The history of American postal monopoly begins with seventeenth century Engliahlpas
which were adopted so that the government could spy on its enemies and raisergeerues.
The English postal monopoly of 1660 served as the template for early coloniahthvestar
1710, applied directly in the American colonies. The English law established tleptiaaic
framework from which the American post office was created. To understand the post
monopoly law in America, therefore, it is necessary to review briefly theenaf postal service

in pre-industrial times and the origins of the public post office in Stuart England.

2.1 Pre-industrial Postal Systems

The earliest postal monopoly laws were grounded in a pre-industrial concept ofadl' "pos
system. In England and America the nature of a postal system chatigdwbht the

seventeenth century until the early nineteenth century, when the new transpdeitnologies
changed the nature of postal activities and ultimately induced the legahsdftat led to

modern universal postal service. Before about 1840, a "postal” system wéy hieexies of
posts, or relay stations, located every ten to fifteen miles along a "postiroadhorse post,”

the postal stations kept horses for riders carrying letters between tattess lwere conveyed
either by "through post", i.e., by means of a single rider who obtained fre€s labesach

station, or by "standing post", i.e., by a series of riders each of whom handedlltfe pouch)

to a subsequent rider at the next station. A "foot post” was similar in concept édioreli

walking messengers.

By its nature, a postal system was a rapid, scheduled intercity communicgsitams. s
The function of early postal systems was to provide a means for transpoteng aeid other
valuable documents that was faster and more reliable than the transportaices sarailable
for freight and persons generally. To "send post" was synonymous with to semdpestd."
The hoped-for rate of travel was about seven miles an hour in the summer and fiveimeahe w
In an age when most means of conveyance awaited enough cargo or passengiyshie just

journey, only regularly scheduled postriders and "packet boats"—boats whosey paishkavas

® See generallfRobinsonBritish Post Office48-55, 119-125.
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to convey letters—afforded a means of reliable and predictable commanscadtetters were
transported from a public place such as an inn, coffeehouse, or dedicated post officewnone t
to a similar site in another town. There was no collection or delivery of lattdrthus no intra-

city service. Postage was paid by the addressee upon collection at theidesiivst office’

The termletter originally referred to a message recorded on paper by hand, usually using

a quill pen. Paper was expensive, and as a result, the size of the paper was that toefssage.
As one historian has explained,

by the end of the Middle Ages a letter usually consisted of a sheet

of paper only large enough to contain the message. The needed

paper was cut from a sheet that was originally about twelve inches

wide by eighteen inches long. The paper used for a letter was then

folded into an oblong packet about three inches by four, and an

address was written on the face of the folded and sealed sheet. The

letter was not enclosed in an envelope: this would have been a
waste of valuable papér.

A correspondence extending over two sheets of paper came to cddledla letterand, over
three sheets of papertrgple letter. This seventeenth century terminology was used to specify

postage rates in the United States until 1863.

Multiple letters and letters with enclosures (such as a deed or e¢elifiecvould be tied
together in a small bundle packet also spelleghacquetor pacquette According to the Oxford
English Dictionary, the first meaning of the wardcketwas "A small pack, package, or parcel:
in earliest use applied to a parcel of letters or dispatches, and esp. todlEa&teltor ‘mail’ of
dispatches to and from foreign countridghe first use opacketin this sense noted by the
dictionary is 1533° To this day, American postal monopoly law refers to the carriage of 8letter
and packets" even though the words "letter" and "packet” are used in substarfiteatynidi

Senses.

" RobinsonpBritish Post Office7-8, 22-23. The phrase "post haste," now mearisddst as possible," used
to be a direction inscribed on the outside of getairging the rider to carry the lett